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in which the public are very generally inter- 
eſted. In the ordinary courſe of human 


theit Rves are calec to exerciſe the office of 
a perſonal reprefentativg, or to tranſagy buſi- MO 
geſfs with ſuch as are inveſted: with it. na 


attempt, thefefore, to unfold it's nature, to A 
deſcribe its rights, and to point out its duties, . J 
28 there i is no modern work of any reputation 1 
felle excluſively 7 4 
topics, | will, I perſuade m If, d "o 
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, the « Office 50 Duty of | Executors j 5 
| which, althoy it bear the name of 'Tho- 
th, is now e generally aſcribed 
to Mr. Joſtice Podderidge. It was firſt pub- 
"liſhed. anonytmouſly in the Jear 1641 3 z, to 
| the third edition, printe ted in the ſame year, 

was prefixed for the firſt time the fRiti- 
ous: name I have juſt mentioned. The eighth 

edition appeared in 3689, to which C et 
Baron Comyns in his Digeſt conſtantly reſers. 
In 1703, the ninth, edition was publiſhed, 
with a Supplement by H. Curſon; the 
twelfth edition was publiſhed in 1762, with 
references, 2 Gentleman of the Inner 
Temple, a f 4774. the thirteenth. and | 
Jaſt eilten, by r W ese 3 14 ; 


N of the original it is 50 undye 
| 'praiſe to aſſert, that ; N 2 worthy the pen 0 of 

To learned "an author, "I is nl 50 

. engage the arteiition « 01 the ragt. and 2 
tains very found: principles, and antheabi 
information. At the fame time jt” ets 

confeſſed, that it is often cou 


ane obleure, in it's | Janguage TD 
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800 defective in regard to lat 95 udications; | 
which, peel in equity,” very nume - 
tous and important. It is alſo lent re- 
ſpecting the office of an adminiſtrator. Nor 
is it much indebted to it's ſeveral editors, 
The Supplement, as it is called, is a mere 
collection of caſes, vithout —_ and with- 
* preciſion. H | 
Under theſe 8 I was {ndupes 
to ae the pteſent treatiſe. The ſubject 
appeared to me capable of an arrangement, 
more natural and diſtinct, than any which 8 
has hitherto been adopted. Such arrangement 
I hape cndeavoured 1d gm, and bo Preſerve. 
It has, alſo, been iny object to compriſe the 
multifarious matter, of which 4. hahe been 
treating, withio, as barten limits as it would | 


, 10 


admit; and to expreſs myſelf at once with 
breeiey and clearneſs. The authorities * 
have Rated, very fully in the margin, with 
a view of facilitating farther reſearehes into 
points of a wat * and of ſo 
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| deviſe, Wis conſidered in the light of a convey. 


. "ance? By the ſtatute of Muds and perjuries, 


„ 29 Car. 2. c. 3. it ſhall not only be in writing, but 


 figned by the teſtator, or ſome other perſon in his 

preſence, and by his expreſs directions, and de 

ſubſeribed in his n by three or four credible 
; * 


A will; as it reſpeis <7 property, \Þ of 


two ſpecies, written, and nuncupative ; if of the 
former, it may be committed to writing either by 
the teſtator himſelf or by his directions: nor is 


LD the ſubſcription of his name to the inſtrument, nor 


the affixing of his ſeal to the ſame, nor the pre- 

" ſence of witneſſes at its publication, eſſential to its 
_ validiy; yet it is ſafer and more prudent, and 
leaves leſs in the breaſt of the eccleſiaſtical judge, 


| liſhed in the prolince of imam ; 


With regard to Kancupatire wills, ws uriquz- 
ified allowance of them was found productive of 
the greateſt frauds, and it became neceflary to ſub- 
| jeff them to very {tri regulations. Accordingly, 
by the ſtat. 29 Car. 2. above mentioned, it is enaQ 
ed, that no ſuch will ſhall be good where the eſtate 
thereby beqeathed ſhall exceed the value of -4ol. 
that is not proved by the oaths of three witneſſes 
t theleaſt, who-were preſent at the making here 
of, (who, by the ſtat. 4 & 5 Ann. c. 16. muſt be 
ſuch as are, admiffible on trials at common Jaw), 
. mie that the teſtator, at the 

N time 


if it be ſigned or ſealed by the teſtator, and you 


eee ern 
reſent, os ſome of than, bear wi wicgels that ch was; 85 
is will, or to that effect; nor, unleſs ſuch nungu- 
ative will were made in the tima of che laſt fickne 

f thedecealed, and in his dwelling: houſe, or where. 

e had been tefident for the ſpace of ten days or. 
note, next before the making of ſuch. Will, except. | 
vhere ſuch perſon was taken ſiek, from home, and 
lied before his return nor, after ſix months paſt 
fier the ſpeaking of the pretended. teſtamencary | 
xords, ſhall. any teſtimony | be received to prove | 
ny will nuncupative, efcept the teſtimoty or the 
ubſtante, thereof were committed to writing poo 

i fix days after the making of the ſaid vin. 


' Soldiers iti actual military ſarvics; ag tas 3 
r ſeameũ at ſea, are ex empted. from the proviſions. 
f this add. The formet may; at - this day make 
uncupative Willa, and diſpoſe of their goods, 
rages, and other perfondl chattels, without thoſe, | 
orms and ſolemuiries which 0 law en . 
er eaſen“ “ yo l Fr "or, 
be. THI 94 N this thee Ee * 
onger exiſts. The perpetual impoſitions practiſ 
on this meritorious and unſuſpeſting body 9 2 
adueed the legiſſature to adopt anew. policy,” and 
o diveſt chem of a privilege, which, ini eud of bes, 
ng beneficial to dem, was Rr a | 
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NN og tlic are accordirigly 8 
ſerided by the ſtatutes 26 Geo. 3. C. 63: nnd 31 


Cen. 46.54: in tegard to the making an@#probate 
Ff the wills of petty officers aud ſeamen in the 

5 king's ſervice, and of non-commiſfioned officers of 
=: - marines, and marines, ſerving on board à ſhip it 
3 the king's ſervice,” whith I ſhall defer r 
. 15 5 Fo TO} een 
dige 4 ich, 4564 Hi e 
8 A dil bs oy to a will; annexed tt 
ie, dy the teſtator, arid to be taken as part of the 
ame, either for the purpoſe of explaining or alter. 
I ing, ox of adding to, or ſubtracting from, his for. 
gen mer e e e £64 35 $654 ' bs. Rich 
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tually or conſtructively. It may not only (be-writ 
ten on the ſame paper, or-affixed to or ſolded uf 
with the will, but may be written on à different 
poper, and e r eee F Rt 
1 a le ien 20143 ne ages 
ꝙꝑß 5 1:9 & adi} 5 = SE bt eaber 1 ai 
13 +. Jands, or to a will of perſonal eſtate. To alter the 
+ Former, a codĩeil muſt by the ſtatute of frauds be in 

| writing, and ſigned by the deviſor in the preſenct 
1 r. Was. of ithree, or four witneſſes deelaring the ſame 
1 To a vill of perſonal eſtate it may be either written 
n. 244 or nuncupative, provided, in eaſe of its being the 
N latter, it merely ſupply an omiſſion in the initro 
ment. Therefore A. having diſpoſed of patbaf hi 
effects by his will in wing, may . of the 
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rA will, & . 


ſtate is' authenticated in the ſame *- 
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preſcribed the rule as above Rate, ene, 
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executor in reſpect to his plate and houſebe 
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leceaſed's effeCts?; making an inventory of his pro- 1025552 224. 
erty! ; advaneing money to pay his debts or le- Ma. 3 Tag 4 
nies"; feeding his cattle; repairing his houſes ; mg 2 5 | 
providing neceſſaries for his children *; for. thele q Swind. ibid. 
Ire vos marely' of kindneſs and charity. 83 2 Abr. - 
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And, e pay Pann ory a party derbe 4 
xecutor de ſon tort of a term actually ſubſliſting;- 3 
ad in that caſe cannot enlarge his eſtate by claim: 9 
ng a fee; yet if he enters generally on lands, of ; 
phich there is 10 term in being, he.cannatiquas 1 + 14.4 
ity his wrong by expreſsly claiming onlya-parti- - © 
I bit muſt de a diſſeiſor in fee; andnod 
utor di ſon tort: Nor can thete, genen 3 Bac, Abe, . 2 
a eaking; be ſuch an executor, when than i 1B 
righnful executor;: or where. adminiſtration W 4 

1 duly granted; for; if after probate of the FAT 
nll, or adminiſtration granted, à ſtranget take . R 
fleflion of the property; be may be ſued as 4 N 
elpaſſer by the aizcator. or adminiſtrator ; * 
Cz 


74 p 


| * v. ot. Ex- 37. munieation for a contempt”. If he appear, eithe 


* ER or in XENUNCIATION ON 5 But 


is hi if, after taking ſuch. poſſeſſibn,) bee va 


claims to be executor, pays or receives debts, ot eco 
pays legacies, or otherwiſe intermeddles in that Won: 


„ tes. Ge, character; for, ei one be becomes an 


— executor of his own wrong. il If 
. beer d man bes niade-thnſelf ſock an er mo 
eutor, is a queſtion not to be left to a jury, but ii eco 

> - _- a concluſion of law reſulting from the Ty 1 

N Te py f ; „* | 
5 . 

, | {4 hb 26 IR 2. 4 — E ' | 

SECT, MI. 10 


a f 


07 the renanclation or acceptance of an —_— 


N executor may, if he pleaſes, aoctine wen d 

«gb br. but he has no power to aſſign the office. On 
aus being cited by the ordinary, purſuant to 51 
21 H. 8. c. 5. to come in and prove the will, i 


he neglect to appear, he is puniſhable by excon 


on citation or voluntarily, and pray time to eonſide 
whether he will add or not, the ordinary may 
tough the practice ſeems now obſolete, grat 


en ad colligendum in the interim: If * ma) 


fuſe, he cannot be compelled to accept the et 
torſhip, and his renunciation is. p< HA eq! 
corded in the ſpiritual court before the ordinan bo 
A refuſal, by any act in pair, as à mere verbal de 
claration to that efſeQ, is not ſufficient; but, to gin 


TT ACCEPTANCE OP 


FORE Te *% I 
calidiy; h melt ho they gb mo NY 
ecorded, and then adminiſtration oy the will | „ 
nexed wilt he granted, to e . ks. a8. 4 
J. x98 Gb. 
If the executor refuſe to take the "afual oath, © 72 ym 1 
r, being a quaker, to make the affirmation, this 8 5 


mounts to a refuſal of the 9 and n „ 
worde 2 . e Red, | 
| f ad jog Pt! LS 4.64 
| . 363. 
In caſe uh ben himſelf 3 18 . exe- 2 
app, 


1 bs f renounce before the WOE. 


If a party renounce in perſon, he takes an oath, 
hat he has not intermeddled in the effects of the .- 
leceaſed, and will not intermeddle therein MM. 
any view of defrauding the creditors. But he ma 1 
enounce by proxy, we then the oath is a 

d with. FRE 


* 


An nene cannot. in part refuſe ; he mal re- 


uſe n, or not at all“, Gas n Vit. Abs; 
ö PORTED rad = 
2. 1 Salk. N 


hg 


After ſuch refolal, and NC Le granted, 
heparty 3 is incapable of aſſuming the executorſhip * þ 51 6. 4 
during the lifetime of ſuch adminiſtrator; ; but, a1 ö 
after the death of the adminiſtrator, the executor 
te may retract his renunciation, however formally 
ecWmade ; but if adminiſtration be committed i in con- 


| /ref'cquence merely of his failure to appear on the 
above mentioned proceſs, he has a right, at any | 
1% future time, even in the 8 W 
ein vc fee, e. 


106. 8 | 
* Com. Dig. 
. D | 


EO Noll. Abe. ſhip * , and within this claſs all ſuch acte as conſt 


Eo | 1 RENUNCIATION OR 00 


It he appear, and take the uſual oath beloreity 
_ ſurrogate, he has made his election, and cannot 
| ©. afterwards diveſt himſelf of the office, But OY 
* erde. compelled wo proform i it *, 1 
5 Hs ; 
E 1/4 Born's So ff he once adinjaiſters bei abſohotely bowie) 
Eecl L- x98. and by ſtat. 27 Geo. 3. c. 90. 10. if he adminiſ- 
Aa; you I; 304, ter, and omit to take probate within fix' monthy 
% * * after the death of the deceaſed, he is We to the 
| m Vid. inf, 1 of my n C 


* 
KT 


oy 4 
: C1 4.7 
— 


The acts which amount to an adeateBeiiin 
| 4 are all ſuch as indicate an election of the executor 
3 Bae. A 


3 5 2 tute an executor de ſon tort are of courſe - compre. 
. bended -. " Hence it hath been adjudged that if be 
* take the goods. of a ſtranger, ynder an idea "that 
5 they belonged to the teſtator, and with an Intent 
to adminiſter them, this act is ſufficient to charge 

| him; as, where the teſtator was tenant at will o 
n certain goods, and the execytor ſeized them, ſup- 
„ poling they were part of the deceaſed's effects, and 
. intending to adminiſter them, this was held to'be 
5 N Abr. an election of the office”, But it is otherwiſe if the 
+: executor takes the teſtator's goods on a claim t 
property ii in them himſelf, although it afterward 
appear that he had po right, ſince ſuch claim it 
exprellive of a different purpoſe from that of adm 
5 niſtering as executor. So if an executor ahve? 
538, *5 hard goods i in the character of a NN that it 


„ aſſent to the executorſhip *. | 4 
r Roll. Abr. * al; £ : : 


_ 9-7-5 or Nr 
e the But if there be two executors, _ one of PR 
no ! rath a ſpecific legacy bequeathed te to him, and taxes 


oſſeſſion of it without the conſent of his co- eXecu- 3 
or, ſuch act amounts to an adminiſtration*. So + Roll, Aby. | | 
an executor: hath refuſed before the qrdigary, Abr 
ind adminiſtration bath been granted, if it appear = | 


nd! 
* he had adminiſtered before, and thus determined 
teh is ele ion, the letters of adminiſtration may be 


eroked, and hn e prove, 0 K. 


If there be ſeveral. executors, they muſt all duly 
enounce before - dion wal. Ak FAA an- 
nexed ae PET HETYs: 26 41 5 BAIEAIGS + 


If 23 * them renounce pelare x 2 8 5 Lo 
and the reſt prove the will, the renunciation js nat 27 
peremptory; ſuch as refuſed. may, at any ſubſe | 8 x -'N 
quent time, come in and adminiſter, and although * vr ell 
they never ated during the lives, they may - 0 oy Gs. * 37 
the execution of the will after the death, of their q Co q 
co-executors, and ſhall be preferred before any 
executor. appointed by them“. And if admi- oy TY c 
tration, be committed before 2 refuſal. by. "the Burr. 1463. . 


ſurviving Kanten, A. e * 5 
void at Et AA 55 ar r UU n 


A 


þ I's S141 - | | e 3 4 £54 | Mager. 
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n VEFORE PROBATE. per 


n F. 


| 5 : ve 8 10 7. 1. Writ 

| ful 
_ . Om an executor before probate of the. will, Us 
= "Ig „ conſequence of the principle that aaſſen 


4 5 | executor derives all his title from the will, ti 
3 intereſt is completely veſted at the inſtant of th 
= 'S 725 2 teſtator's death, and therefore before probate 
EIS, that is, before the will is authenticated in the ſpi 
ritual court, and a copy of it delivered to hin 
certified under the ſeal of the ordinary, he may lay 

fully perform almoſt every act which is incident tt 

A W the office*, Not to mention the funeral, he ma 
5 . make an inventory, and poſſeſs himſelf of the te 
1 3 Term R Rep. tator's effects: he may enter peaceably into the 
oo. - 2 hoyſe of the heir, and take ſpecialties and othe 
= . ſecurities for the debts due to the deceaſed*, 
1 $alk. 299. remove his goods“; he may pay or take releaſe 90 
% wr 34 pf debts owing from the eſtate : he may recei 
497 yl 7% pr releaſe debts which are owing to it“: he ma 
+ Vid;inir. fell, give way, or otherwiſe diſpoſe, at his diſere 
4 77 tion, of the goods and chattels of the teſtator 
or . he may aſſent to or pay legacies ; he ily enter 
$ - ur. on the teſtator's term for years: de may comments 
i Abe, aclions in the right of the teſtator, as for crc 
"TH committed, or goods taken, or on a contract made 
in the tcſtator's life · time, although he cannot de 
= - Cclare before probate, ſince, in order to aſſert ſuch 
| wh claims in a court of juſtice, he muſt produce the 
Copy of the will, certified under ſeal as above 
mentioned, or, as it is ſometimes ſtyled, then 


| letters zeltamentary z but * W * dc 


n. OF AN E. BEFORE PROBATE. . 
all bays tenen 0 the time of ſuing out TA Vie Abe,” 
itt, Soif in the ſame right he file a bill in Gon Big“ 
juity, a ſubſequent probate ſhall de equally avail. - a 
le*; and according to a late caſe; it ſeeniy ſuffi. 3 Bac. Abr. 53. 
nt if it be obtained at any time before the hear. 3j. 
g. 8o an executor may before probate arreſt 1 Patten, exe 
debtor 0 the eſtate, and ſbal be juſtified in that tus, 3% Pan 
by the relation of the Tubſequent grant But 3 Bas; Abr: 3 
ch relation ſhall not prejudice à third perſon, Suppl. 109 
id theretore where the debtor, after being arreſted l Abr. 917. 
y the executor before probate, paid a debt to ]. Wn So: * 9 
d continued two months in priſon, he was ad- 85, Abr TY 
Jged not to be a bankrupt from the time of the — 

el lo as to ipyalidarg that wor. 5 . 2. 

dels rupt Laws, + 

An executor may alſo maintain ations on his 4<4it. 94, 
vn poſſeſlion, as treſpaſs, detinue, or-replevin, for” „ vin: Ate. 
ods or catrle of the teſtator taken after the tel. 205. Ot * 
or's death; ſo if he be intitled as executor to, Bre. Abr. 
e next preſentation to à living, and it become 53s 5 BORE 


for | 


pedit RE] it a probate”; wy 


80 liek may maintain adios, axtrcſpalocy rover, g 15 Ex. "gb, 
r ſuch of the effects as never came into bis 1 
ual poſſeſſion, taken or converted after the teſ- r: „ 
tor's deceaſe 80 he may maintain actions on 2 | 
t ſuchntracts either actually made with him ſubſequent —— 
e the that event, or arifing by legal implieation, as ＋ 
zoreBlumpſit for the goods ſold by him ', or for money , I 


255. | 
e to the teſtator, received by the Adee after NN 


ot de 


= e teſtator's death; In all ſuch cafes, Ry"? 
ſhall 


did, he, or his grantee, may maintain a A rag =_ wt 4 


A 
5 * 


FOR BEFORE PROBATE. . Beo 


of action ariſe ſubſequent to the attaching. of 1 
_ __ plaintiff's right, and therefore he need not dt 
[2 n ſcribe himſelf as executor*, and conſequently 1 


I 


= 7 8 _ profert of the letters teſtamentary is requiſite. 
| 8 * -  wherea reverſion for years is veſted in him in ib tl 
=_ character, he may avow without probate for i 
3 rent which accrued after the enn 1 
v1 Salk. gen. not for ſuch as accrued before 5 12 
| 307. 7 Term Hg, Il. 
3 1 Wt wi 
„„ Such are cbe abu, which an executor, althoug 
2 the will has not received the ſanction of the ſpi 
= 5 tual court, is warranted in performing, and wh 
bor 38. his death before ee vill not annul . 85 
nu Vin — 2 
* 6h On the other hand, if 5 has elected to adi 5 
niſter, he may alſo before probate be ſued-at E 
or in equity, by the deceaſed's creditors, : whe EY 
rights ſhall not be impeded by his delay, and Wi © 


whom, as executor de j Jure pr de facto, he WA 
Com. IN lſelf reſponlible ” ' | 

Pl. Com. Vi 

— * an executor die before probate, he is con 
ON. K. 7. dered in point of law as inteſtate in regard to 
„ 'executrix *, although he have made a will, 


n appointed executors; and although he die al 

aral e. taking the oath, if before ths paſſing of q 

"bm 1 80 rant. 

/ . = if A. wa executor be ha a certzin ial. and 
be nominated executor for the time ſubleque 


- 

"+4 and A. prove the will; after the time n * 

. B. . ſue et another Probate ' i l 
wok 856 


OB'THE PROBATE,” | 
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the ts —Juriſdidion f the | 
f — * not A iv oy 

I PROCEED now to a the probate of a ; 

ll. The juriſdiction of proving wills conſequent, 

will be hereafter ſhewn, on the power of grant 
g adminiſtrations, regularly belongs to tho 
hop of the dioceſe, or the metropolitan of t the 
ovince, in which the parties reſided. at the time | 
their death *, But if a teſtator die within ſome « 8 Abe, 
culiar juriſdiction, which is either regal, archi. f + Sy 7 = 3 
iſcopal, epiſcopal, or archidiaconal; in each of 3.441 158 


| 
u ele the owner hath of. common right. we power 
8 granting probate. This privilege is. founded 1 
the notion of an original compoſition between 


= 


owner upd the grdiary of ths ogg 1 1 
at purpoſe ; b | the, Abe: ©. 


Courts baron which have had the . of 1. 1 wk | 
ills from time immemorial, and have always con- . YH 
wed that uſage, are alſo intitled to this ſpecies >". 
juriſdiction, But they can cin it only by Wy, 3 
ription *, 24 "Ys 9 nn % j,, 03 Reva 
By cuſtom alſo the 3 of wills of buigeſſ 
longs to the mayors of ſome boroughs in relpet. 
lands Yeviſable within the ſame, yet as to per- 
na) property, the will muſt be N before the 


aner 


| "91, Provinces of Canterbury and Vork, $0 if then 


8 


Fi ay m6 of the other, in reſpect to the former, the ar 


or rur bars Bo 


But in general, a probate can be granted on] 
in the court of the W. or wp: _ 
Os . 5 


8 11 all the effects at the time of the pe Oi, 
a death lie within one dioceſe, the executor ougt 
regularly to appear defore the —_— or mit bury 

gate, and prove the will. 


Bot if the teſtator bath left bona notabilia, « 

effects to the value eſtabliſhed by 92 canon Jar, 

namely a hundred ſhillings in two diſtin& dioceſe 

or in ſeyeral peculiars within the ſame province 

then the will muft be proved before the metropol 

M Com, tan, by way of ſpecial prerogative ©; whence t 
59-8, 3. Bac. court where the validity of ſuch wills is tried, a 

Com. D the office where they are regiſtered, are called 


"Ir 45.4 78 prerogative court andthe prerogative office, of th 


Roll. Abr. 909. gre bona notabilia in thoſe ſeveral provinces, l 
f 2 Bl. Com. 8 archbiſhops ſhall in each of them grant probat 
2 by ply 4 according to the bona notabilia in their reſpedi 

provinces. Each of them has fupreme juriſdiaua 

and neither can act within the province of tl 
+ ee Abr. other *. If there are bong notabilia in differed 
1 dioceſes of one province, and in one dioceſe onh 


$a: - biſhop ſhall have the probate, in reſpect to il 
k ON, Ex. 48. Atte the particular biſhop * g 1 


* 
4 
KR * 


80 if the teſtator, not in itinere, dis i one do- 
ſe, not having any goods there, but having dns 


alilia in another _ 4 * WIN " ada 
ant the probate”. WP ao} eee | Nr 4 


ug $0 if the goods be. * as turd or INT 4 
fur op's dioceſe, in that caſe probate ſhall not be | 
ted by him, but by the metropolitan, inaſmuch | 
peculiars are exempt from ordinary-juriſdic. + + 
pn *. But where the teſtator dies poſſeſſed of . i | 
hoc in the dioceſe of an archbiſhop, and in a pe- be =D. 
celaS1iar of the ſame dioceſe, ihere muſt be ſeveral — 

inceſſobates : the archbiſhop- ſhall have no preroga® | 

po, e, becauſe the peculiar was derived out of his 
de U piſcopal jvriſdiction . By the canon 92 Jac. ay 7 4 Barn Bok 


due referred. to, goods which a man has with 119 W 
2d U, who dies! in itinere, ſhall not make bona nota- in 


Hi; but if a man have two houſes in different = Vid. ay Ex. 
oceſes, and reſides chiefly at one, but ſometimes 
es to the other, and being there for, a day or 
"Fo, dies, leaving no bona notabilia in the firſt 
elnWentioned: houſe, probate ſhall be granted by the 
iſhop of the dioceſe in which the teſtator died, 
dr he was commorant there, and not there as 4 
Ferel welle r. 'n 8 
» only Mt og? 14 | * "i. I alk. 


arch If there are bona necabilia in England and Og "oh 52 
o add, ſeveral probates ſhall be granted by the arch. + 

5 iſhop or biſhop in England, and the r | 
r biſhop in Ireland, as the caſe may require“ The 2% Bra. Abr. 


robate of a biſhop's will, although he had goods Rail i oak : 


© Mb!) in his own juriſdiction, belongs to the archs .' | 
F | biſhop. 


* bo 


9 
5 i 
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. bilbop of the province ?: If the teſtator diedt 
e ink 338. ond ſea, although the goods be in ofe dioch 
bs Bac. Abr. only, the archbiſhop is to grant the probate). 


211 80 the probate be granted by a biſhop or inferior judꝗ © 
when it does not belong to him, it is void 3 but It 
it be granted by the metropolitan when it sl i 

delong to him, it is only voidable, and i is „ IJ 
' till-reverſed by ſentence, for he hath Furiſdi 1 

_ over all the dioceſes ale his emen 

n ; 36. 4 

_ FE. OY WA B 
1 1 n. 5 405 the e ee! eon, Fac: 1. the but 
| A. 75. 80. js a proviſion, that tlie juriſdiction af thoſe dioceſ e! 
na 


_ cuſtom, bona notabilia are rated at T greater ſu: 


as in London, where by e n 180 are 


1 TONY atnount to ten pounds 4 


b 
—_ ſhall not be prejudiced where, by compoſition, 
=_ 


For is it neceſſary tht the e dg ha 


left effeRs to the value of five pounds in each of il N 

ſeveral dioceſes where they are dif] perſed; ir be 
+ be effects in any one dioceſe other than that in wid 
he died to the amount of five pounds, they conſtitulſ”: 


» Bae Air. 45 bona notabilia", 'But if the goods In the dioceſe wh 
hee died are of the value of ien pounds; or upward 

 ,..-  , and he hathnotleftgoods amounting to five pound 

in another dioceſe, they ſhall not be denominatd 

2 Bac. Abr. bona noiabilia . But if goods are left in two dioetl 
69. to the amount of five pounds, in the whole, they lb 
be bona notabilia, and canſequenth)j ſubje to tl 

x. 4 Bury'Fect; archbiſhop's jurifdiftion *, for in that caſe neither 

L. — gob, oy. the biſhops has an exclulive authority. Bona notabil 

| * conſiſt of goods to the value of five 24 


4 „* 1 _ 4 
N 8 - * % 
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e dioceſe, and a leaſe or term fot years of ae 
ue rr e -00 N ee Wy . 71200 68 
FIG 5-4 | 
Or of debts Sens deceaſed e, diffi- 
t to be collected, or however deſperate*. 199þ 


a” 
* 
1 74 * 4 . 


So it ſeems of a' debt e fend the King, for | 
hich there of BY 'Emedy but by apes 5. 


But i 405 de a bond 1 in the penalty of % 5 
dunds, to ſecure the payment of a leſs ſum, and 


oc: ſame be forfeited, it ſhall not be claſſed among 1 


on, i notabilia . And it was ſo held even antecedent : or. Er. 6 

t (ur the ſtatute 4 & 5 Ann. c. 16. / 13. whereby the . 180 

are naliy is ſaved on bringing principal, Incereſt, nd. ">" a. 
ſts into court. | 


w”_ Nor ſhall lands Uviſed to chethibts for paſifient 

Fre debte and legacies, although they become aſſets, | 
wii conſidered as ſuch goods. On this point the» * Pac: | Abe 
Wit. Wo makes a diſtinction between debts by ſpecialty 3; : 3 abe, 2 


ad debts by ſimple contract. It regards debts by 
Fand ecialty, as the deceaſed's goods in that dioceſe 
here the TER are found at the time of his 
ath, although they were entered into in another; 
the debtor or creditor at the time when they ' 


; 1 ere executed lived in a different dioceſe. But bs Bac. Abr. 
75 bt by ſimple contract follow the perſon of the Dt 
cher {127+ and therefore are eſteemed the decraſed's se 


ah ecke in that dioceſe where the debtor reſided at 


base ©<4itor's death . On this principle it hath <3: ae 
en holden, that 2 judgment obtained in one of 


* 6 


N 1 k . 


a8- Of. 1 4p 


Abe 77. 86. to be property in the dioceſe Mere the parſony 
e cen Dig. lies. And leaſes for years where the land lie 
| 8 8 not where * A n found. | 


in not. 11 Vin. 


_ 905 5 


"68. ; - OF THE notary | 
aa court 8 | Weſtminſter; although in an if, 
laid in Dorſetſhire, made bona: notabilia, becauiiſ-" 
the record was at Weſtminſter ; but that a debt 
bill f bene! eue ih We er 

35 diebtor. 5 
K x Salk "oY 755 1 
3 ; 
n vn wan annuity out of a parſonage mall be repait in 


23 Dig. " Diokits on recognizances, ſtatutes, or indametd 

28. . ſhall be bona notabilia where ty were ackno 

Admor. B. 4. Pars or given A 
aka 

"And by- ſtatute 4 & 5 Ann. c. 16. 5 26, Aalen 

| wages, or pay, due to perſons for work in any ( 

8 her majeſty's yards or docks, ſhall not be taken 

25 deemed to be bona notabilia, whereby to found 


italien of the prerogative courts. 


If the will be not conteſted, a executor r 
prove it in the common form by his own oath, 
in ſome of the dioceſes of York, with the al 
tional oath of one witneſs, or in caſe its validity 
called i in queſtion, he will be required to ſubſt 
tiate it more ſolemnly per e/es, by the examinatic 

5 witneſſes | in the preſence of the parties intereſte 
h 18 Abr. as the widow and next of kin. This latter wo 
— ogy of proving a will is ſeldom reſorted to, unleſs 
— Da 205, the inſtance of a party whoſe object is to opp 


e erm Bedl. | it”; but the executor himſelf may, for pot 
207. | 5 : 5 4 


fety, if he has BY intereſt in the will, oe $0 - --, 5 
ave it fantioned | by. this! more Jecifive ſpecies £1 


idence, and call 5 7 next of kin to LT a tw Tod 
opoundedd. 3 A mid A b Le. 


When a will is to be 45 ſolemnly motel, oo uu 
itneſſes are indiſpenſable; for, generally, by tone 
vil law, the teſtigzony of two perſons is requiſite, 

nd therefore if oY: probate of a will that of one | 

1:neſs is diſallowed i in the eccleſiaſtical court, "n6 
andamus will lie, for inaſmuch 48 that court has 
riſdition of « 1144 matter, it has ſo alſo of | 


© Rae / Ss ba 


It is not PET that ſuch witneſſes Would 

ave read the will, or heard it read, if they can 

epoſe that the teſtator declared that the writing 

roduced was his laſt will and teſtament', or duly 4 ng. 
'  Godolph. 66. 


xecuted the Game, 1 in their preſence. 


If the will or codicil be written in the IEP g 
and-writing, although it have neither his name 
ubſcribed, nor his ſeal affixed to it, nor had wit- 
elſes preſent at its publication, yet it is of ſuffi. 

ient validity on proof of the hand-yriting,”,. by — N 
he evidence of two perſons acquainted with the. 
haracter of it from having ſeen him write ; but in 

ale there be a ſingle ſubſcribing witneſs to the 
ll, and who appears to atteſt it, the teſtimony pe... 
ne perſon only to the above-mentioned ed is 
in | | 
„ D. % 80, 
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So, e written by W nor eve 

1 by the teſtator, if it can be ſhewn to be ac 

= _ cording to his inſtru&iondſand read over, and af 
2 vB © ip 2 proved by him, it is _—_— effeCtual ", a 


Zo. Vi 
Rep. con 0s 


An executor on taking probate 8 that th 
writing contains the true laſt will and teſtament d 
the deceaſed, as far as the depſhent knows, or be 

. | Heves, and that he will truly perform the fame h 
1 - paying firſt the teſtator's debts, and then the ley 
= . cies therein contained, as far as the goods, chat 
| tele, and credits will thereto extend, and thel: q 
charge him; and that he will make à true at 
perfect inventory of all the goods, chattels, at 
credits, and exhibit the ſame into the regiltry 
_ the ſpiritual court at the time aſſigned him by tt 
court, and render a juſt account thereof whe 
8 4 required. 


nene 01 
When the will is proved, the enim is q 90 
ited in the regiſtry of the ordinary or metropolitu 
and a copy thereof, in parchment, is made out u 
der his ſeal, and delivered to the executor, togethe 
with a certificate of its having been proved beſt 


dim; and ſuch copy and eeftificate are "uſual 
11 Com. ſtyled the probate - Wann 
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4 TY 7. vl. 
| 6 the FEY of nuncipative ab. * 
* 4 NUNCUPATIVE will ie allo. 33 of 4 
4 eing proved *. 7 Bug by the ſtatute of frauds, after + a8 Chin vn 
months' from the ſpeaking. of the pretended = 


ſtamentary words, no teſtimony ſhall be receiv | = 
> prove any will nuncupative, except the teſti» _ -  » i 
ony, or the ſubſtance thereof, were committed r 
writing within fix days after the making of fuch "if 
ill. And no.letters teſtamentary, or probate of  * - 
iy nuncupative will, ſhall paſs the ſeal of any ES 
purt till fourteen days at the leaſt after the deceaſe 

the teſtator be fully expired, Nor ſhall any 4 
ncupative will be: at any time received to be TO _ 
ored, unleſi proceſs Have firſt Wed to call in | 
je widow, or next of kindred to the deceaſed, to 

e end they may conteſt the ſame if they pleaſe, 1 
ad (as we may remember), no will in writing. 
ncerning any good, or chattels, of perfonal 0 
tate, ſhall be repealed, nor ſhall any clauſe, de- 

or bequeſt therein be altered or changed by 
y words, or will by word of mouth only ex= 
pt the ſame be in the life of the teſtator com- Nas 
ited to writing, and after. the writing thereof, _ — 
i to the teſtator, and allowed by him, and 
re. to be Ao, done by een 
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or THE PROBATE OF THE Woor 


SEC * vll. 
o the probate of the will ef ſeamen, b marine 


; "IN regard to the nikking: and proba of th 
5 wills of petty officers and ſeamen in the king's ſe 
vice, and of non-commiſſioned officers of marine 
= and marines, ſerving on board a ſhip in the king 
9 ſervice, by the ſtatutes 26 Geo. 3. c. 63. and; 
V. r. 3.4. Gee. 3. c. 34. above referred to“, no will made 
any perſon of ſuch deſcription, whereby any wage 

„„ money, or allowance of money of at 
Eind due for ſuch ſer vice is bequeathed, ſhall be u 
nad, vnleſs, if made while the party is in the ſervic 
it be ſigned before, and atteſted by the captain 
the officer thep-gommaniding, and one of the fig 
ing officers of the ſhip to which the party belong 
and unleſs it ſpecify in the body thereof the nat 
of the ſhip, and the number at which the maker! 
the will ſtands upon the ſhip* s book, and contains 
Full deſcription of the reſidence, profeſſion, or bier 
neſs of the perſon in whoſe favour it is made; a 
the day'of the month, and the place Where it! 
executed, or by the agent of any of his maſe 
hoſpitals or quarters appointed to receive fick © 
wounded ſeamen, in which the party may be at! 

© tinie; or, if made by fuch officer or feaman & 
charged from the ſervice, within che bills of me 
tality, unleſs it be atteſted by the officer appoint 
by the treaſurer of the navy to inſpe& ſuch willent 


- 
* « 
* a 
4 * 
. * 


9 «1h, 2 vu or M 
r, if made at any of the ports vhew ſeamen's. | 
ages are paid, unleſs it be 2 by. the trea- 


r, if made at any other place, unleſs it be atteſt. 
d by the miniſter and churchwardens of the pa- 
iſh in England or Ireland, or by the miniſter and. 
vo elders of the pariſh i in Scotland, where fuch 


» etty officer, or ſeaman, and executors hell re- 
bp pectively reſide. Wy | 
id And after the will ben be ſo 8 26d & a- 


ommander of any of his majeſty's ſhips, or agent 
f any of his majeſty's hoſpitals or ſick quarters, 
hen they tranſmit their reſpective returns to the 


ain Navy and ſick and hurt boards, or if executed.in 
e el reat Britain or Ireland, ſhall be ſent by the 
long ommander of any of his majeſty's ſhips, or agents 


nan f his majeſty! A hoſpitals or ſick quarters, treaſurer 
f the navy's clerks, miniſter of the pariſh, or 
ea bocver. of them ſhall atteſt ſuch will, by the ge- 
eral poſt, addreſſed to the treaſurer or paymaſter 
ff the navy, at the navy pay · oſſice, London. And 


le, | y-0 
7+ © treaſurer or paymaſter ſhall. immediately de- 
aſe ver over ſuch will to the inſpector, who ſhall 


en on the e m_— n * 


he ſame. 


| And in cafe be mall ſee redo to ſulpedt the 


f molEzuthenticity of ſuch will, he ſhall report the ſame 
porno the treaſurer or paymaſter of the navy, andſhall - 
iter his caveat againſt ſuch 24 "which ſhall pre · 

| FSFE TO 


» % 


rer of the navy's clſſef_or-ſecond clerk ere: | 


if, but, if executed abroad; ſhall be fen bythe 


15 rent any money 's being received hejecn till & 


| ſhall ſee no cauſe to fuſpedt the will, be ſhall ffi 
the ſtamp of bis office, and ſhall iſſue a check i 


death; to which check ſhall be ſubjoined a blanl 
certificate, to be. ſigned by two reputable houſ: 
| keepers of the pariſh where the executor is reſides 


jdentity of the executor, and of his being ap. inh 


ficate, to be ſigned by the miniſter of the paril 
bis and two of the churchwardens, or two elders « 


and of good repute. And the check muſt alſo ex 
| preſs, that if the teſtator dies after he leaves f 
naval ſervice, a certificate of his burial, or ſo: 
other authentic proof of his death, muſt alſo! 
ſent to the office, and alſo muſt defire the execut. 
to nominate a proctor to be employed in obtaini 

a probate, and direct the aboye certificates to 


be ſent by the general poſt under cover, directe 
to the treaſurer or poſtmaſter of his majeſty's Al 
| London. And ſuch check, with the certific 


ice in the event of the teſtator's death, the it 


N. 


or Tar PROBATE ah THE Boot 


ſame ſhall be authenticated, to the fatisfaRtion « 
the treaſurer or paymaſter; 'but if fuch inſpe& 


lieu « of ſuch will, ſhewing the receipt of the ſam 
at his office, and mentioning its particular bead 
with directions to return the check on the teltator! 


at the time ſuch certificate ſhall be returned, of th 


ditant of the pariſh; and alſo another blank ceri 


the ſame, as the caſe may be, certifying = ſu 
two e, Ne are reſident within the paril 


filled up on the teſtator's death, and the checkt 


duly filled up, having been returned to the 3 6 


_ ford ol note on 1 the amount of the vn 
d 


[TE 


2" 
N 


. n. Is or SEAMEN, |. 
e to the Jeceaſed, and ſhall 3 the will to 


ox 
| th 
n ( 
ect die miniſter and churchwardens, or elders (as the 
n lle ma) be), of the pariſh within which the exe- 
kor ſhall then reſide, franked by the treaſurer or 
u ymaſter, or inſpector, and ſuch letter to incloſe 
commiſſion or requiſition and copy of the will, 


rforming ſuch miniſter of the receipt of the 


atort 
im, nh the two churchwardens or elders, and 
: 1 equiring him to execute the commiſſion. or requi- 
oft ition, by ſwearing the executor, and when exe- 
uted, to return it, with a copy of the will, to the 
ay - office, and to ſpecify and deſcribe the receiver- 


oms, or of the exciſe, or the clerk of the check, 
oe the deceaſed ; and the proctor having received 
he will, and the letter ſo written by the inſpector, 


nſtructions for executing the ſame, and a copy of 


dy the general poſt, to the miniſter, churchwar- 
lens, or elders ; and they immediately on the re- 


ommiſſion or requiſition, and, the ſame being ſo 
Tm > ecuted, ſhall tranſmit it to the treaſurer or pay- 
aſter, And if the executor ſhall reſide at a dif- 


ney, 1 other allowance due to the deceaſed, arg 


xch proctor, together with. a letter addrefled to 


bla beck, and the certificates annexed, atteſted by 


general of the land tax, the collector of the cuſ-. 


vhoſe abode is neareſt to the executor, when ſuch 
derſon will be directed to pay him the wages due 


hall immediately ſue out the previous commiſſian + 
or requiſition, and ſhall incloſe it, together with 


he will in ſuch letter, and ſnall tranſmit the letter 


eipt thereof, ſhall proceed to the execution of ſuch 


tance from the place where the wages, prize mo- 


| payable, 


nd | 2 5 * Rr 
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Wo. or THE PROBATE UNDER Bdor U 
1 5 payable, they ſhall ſpecify and deſeribe one of th 
—_ - perſons enumerated in the letter, who may reſidt 

. neareſt to the executor, And the treaſurer or pay 
maſter ſhall, immediately on the receipt theres 
ſend the previous commiſſion er requiſition ſo ex 
ce. cxuted, to the proftor, who in purſuance thered 
oY forthwith ſue ont and W ed; Pr 

ber” - TT | | | 


253g if any Ede or otter of the ecclefiakic 

— Hoare," ſhall take more for his charges than 
ſums by the act directed to be taken in the differ: 
ent events therein ſpecified; he ſhall forfeit fi 5 b 
pounds; or if he ſhall be aiding or aſſiſting in pr 
curing probate of a will, or letters of adminiſtn 
tion, for the purpoſe of enabling any perſon to n 

| ceive ſuch. wages, prize-money, or allowance « 
"money, "otherwiſe than in the manner preſcribe ** 
by theſe acts, ſuch proctor or other officer ui. 
forfeit five hundred pounds, and for ever me _ 
incapable of acting in any Py n ati 
Hical court in. Great Win. 4 une 
+ he 8 of theſe two wil e 
5 ities: 2 Geo. 3. c. 67. to petty officers and ſea 
men, nonrcommiſſioned officers of marines, 
marines, ſerving or who may have ſerved on hou 
any of his majeſty 's ſhips, and who are reſident i. 
Ireland, e ee, 
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Of tb eue under ſpecial eee 


IF the executor be infirm, or liye at a Aiſtance, 

is uſual to grant a commiſſion or requiſition to ah, 
ie archbiſhop or biſhop, in England or Ireland (as 
e caſe may. be), or if in Scotland, the Welt 1 

ies, or other foreign parts, to the magiſtrates or 2?! 
ther competent authority, to adminiſter the oath = 
> be taken previous to granting probate of the 7 

ill *, Otherwiſe if the executor do not within a « Vid. 4 il wo 
-aſonable time appear voluntarily, he may, as I 5 * Bp 
ve already mentioned, . purſuant to the ſtatute 2 1 
e . 6. 6. 5. be cited by the ordinary ex officio, o | 
+» Wi ove or refuſe, the 'teftament, . In caſe of non- ap- 

arance on the proceſs he may be excommuni- 

ated, and the goods of the deceaſed ſequeſtered ; 
ntil the probate *, or adminiſtration with the will! Ach =” 
nnexed, may be granted, in pain of his contu- 0 
cy, provided an intimation to that £0 be 

aint in the propels. wt. ES 


But the practice of iguing ſuch eitations is now 

ome obſolete, unleſs at the ſuit of the parties 
ttereſted : if, however, the executor acts and ne- 

lects to take probate within ſix months after the vt 
ath of the teſtator, by the above-mentioned ſta» * 
Fr . 
fty pounds, 3 


if 


„%  OP/THE/RROBATE ub, Boor| 


on the other hand, the ordinary i is bound 

grant probate of the will, and, if the execu 

accept the office; and claim the probate, i in o 

of the ordinary's refuſal to grant it, a writ 

i . mandamus may iſſue from the court of King 
mn. Bench to compel him ©; for although the ſpirity 
_. court is to determine whether there be à will 
| not, yet if there be a will, the executor ha 
temporal right, nor ſhall any terms be impol 

4 L. Raym. on him except ſuch as the will preſcribes *, | | 
gor n if the will be litigated, the biſhop may in his 
turn to the writ ſtate, that a ſuit is depending | 

| fore him in regard to the ſame, and not yet det 
1 mined, And Tock return will be ſufficient - 


e . r 
. L. 4 This jurilditllon the metropolitan or ordit 
may exerciſe either himſelf or by his official ; 
| it is merely a miniſterial ns concerns! i 
I 3 e 12 in his en N x 
©. + "The power of granting echte is ack 
but is annexed to the perſon' of the archbiſhop 
| biſhop; and therefore a biſhop or the commil 
of a biſhop, while abſent from his dioceſe, 0 
grant probate of wills reſpecting property wi 
| the ſame; or if an archbiſhop or biſhop of 4 
vince or ſee in Ireland happens to be in Engl 
he may grant probate of wills relative to eff 

17 10 Fo 2 within his province or dioceſe: N 


Cro. (ar. 
214 2 


* 


. REY crncunbrances. 


If the ſee be vacant, 'or in caſe ofthe Mpeg 
the biſhop or archbiſhop, t the dean and chapter 


to grant the probate”, . 1985 88 
5 It Vin, 


The proving of a "biſhop's will, boa he iel Ade 9 10 the f 
ods only within ue oun Fm EI bs to * 


D 4 Iii Vin. Abe. 
e a 74 * 
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If therd be fereral FONT and one takes pro. 
te, he takes it with a reſervation to the reſt. 1E N 
other applies for that purpoſe, an engrofſment df 
e original will is to be annexed to the ſecond eg 
obate in the ſame manner as to the fitſt, and in 

ſecond grant the firſt grant is to be recited, 

d ſo of the N ur is tyled a double 


obate% | | hag; 


Where ſeveral executors are appointed, as for- 
rly mentioned „ Wich ſeparate and diſtin 1 vid. fop. 16. 
52 yet as there is but one will, one Tw Ne: 
de ſufficient - ate 1 
Where Weder the will of «wineries woman 
granted to her executor, if he be not her huf. 
nd, it is limited to the property over which ſhe 
d a diſpoſing power, unleſs the huſband, either 
perſon or by proxy, conſent to a general *. 
te's being nes to her” executor, e 


. — — 
4 * 8 T4 v 
. 1 $ - £ Is 


If a will be limited to any ſpecific effects of a 
ator, the probate ſhall be alſo limited, and an 
ena ara ca eames W * 
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1 If A. appoint B. nd C. his executors, andd 


Ebern v.. and aftual appointment of the deceaſed. | Su 


#11 Via. Abr, to the original F#CWorAND. 4 


or THE PROBATE UNDER "Dad 
| The intereſt veſted by the will of the de 


in the executor, may, if he take out er ſte 
Continued, and kept alive by the will of the f at 
eexccutor, ſo that the executor of A. s EXecutor | 

to all intents and purpoſes the executor and ten 

| 13. Gam. ſentative of A. himſelf, and may be direct f. 
I Amer, named in legal proceedings = For the power ad 
BG 2; an executor is founded on the ſpecial confiden 10 


3 Fecutor, therefore, may tranſmit that power 
Gin. a Another in whom he has equal confidence. A = 
1. 275 fo long as the chain of repreſentation is unbrol 
by any inteſtacy, the ultimate execator is the! 

| preſentative of every preceding teſtator, in hi 
5 ever nunierous a ſucceſſion, Nor is a new prob 
A of the original will in any of the ee 
.. 33. N e . 


If thing be . e fre * 
bree, the intereſt. goes only to the executor of! 
laſt ſurvivor, and although ſuch ſuryiyor refuſel 
prove in the life-time of the other executors, 
may make out probate after their death, and int 
caſe the intereſt will be equally tranſmitted to 
executor. But if ſuch ſuryiving . executor 
nounces after their death, adminiſtration ſhall 
granted, and then his executor will have no 


„ 1 


Hard. 111. 


TY a 


Admor, B. 1. and B. make J. S. his execator, and die, and ab 
- wards C. dies inteſtate; the executor, of B. 


* 


"ORE. 


t be the executor of A. becauſe the executorſhip 
Red ſolely in C. as ſurvivor, and as he died in- E 
ite, nnn muſt be taken out to 15 ** 1 A 


Wills which concern the perſonal eſtate i 


ſubje to the 40 ROI of the eg 
urts % ? | | L 


Where the will teſpett lands 8 the ſpiri- 5 
al court ought not to grant probate, and if 5 


ve 9 . #4 *, + . | * 

5 ere be a ſuit to compel it, a prohibition will 12 
: , : . f "NY F ern „ Th 2. 2 0 — I 4 Burn Rect. | 
ITO! 1 N 1 ; 4 $43 þ ; 3 195. Cro, , * . 
the! Sar. 396 a. Ves. | 
\ oY Pt when the will is of a a! nature, that ig, Nat. 230 


ates both to real and perſonal property, the 
obate of it ſhall be entire in the ſpiritual: 


urt '. „en. 2 "i 
| | * p 11 Vin 1 


con oh . | 37. 60.119, 
enn her ended ite e . 2. 
rticular legacy. And in ſuch caſe, if there be a | 

cree againſt ſuch legacy as a forgery, or interpo—- 

ion, in the eccleſiaſtical court, the will ſhall be 


groſſed without 2 it, 1 ſo ee to the pro- | 
te*, | | © =* 4.4 Burn Neck 


The will of a party who has been long abſent 
dia this country, may be proved, if he is gens 
ly undet ſtood to be dead, and the executor will 
e upon ny + comhrader he" delloves n, e 


ſo", 


andd 
1d alt ; 
B, | 

h 5 
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| when the will was found gaawn to pieces by 


1 * concealed, adminiſtration may, after due 
l ben keel. ceſa, ns till 3 and claim "my 


mory of Ts ne probate was grunt 4 
there and in England, the will is DEN 


. mitted hither, in is proved in theprerogatiye cout 
and 5 as if it were an original will. 


| hk will is proved in the ſpiritual court of 0 0 


| * and R „ 


— 
* 


AT ie Boot 
„We eser named in the will be unk ho 


8 bate ” .. : . | 1 

£ iv 

- | Ifthe will be loſt, two 8 Map p 
exception, who read the will, prove its exiſten 

after the teſtator's death, remember its content e- 

and depoſe to its tenour, are ſufficient to eſtabli go 

2 4 Burn Eccl. it“. MY 5 | ti 

20g. 


| 80 whers the teſtator had delivered hiſs will 
A. to keep for him, and four years afterwards dit 


and in part illegible, on proof of the ſubſtance 
the will by the joining of the pieces, and then 


If the teſtator reſided i in Scotland: el left ef 


firſt inſtance in the court of Great Seſſions in 80 
land, and a copy duly authenticated being t 


So in uch caſe, if the teſtator refided n Ire 


country; or if in the Faſt or Welt Indies, int 
probate court there, and a eopy tranſmitted, p 


* 


| gotta CIRCUMITANTRS | . a. | 
Where the teſtator was reſident — G 
tely at a viſitor, and has left in he ö 
ntations, the judge of probate in the plantati : 

is bound by a grant of probate by the prero- 
ive court here, and ought to make a ſimilar 
it to ſuch grantes” e „ 


fa will eee dipoling | 
goods in England, it muſt be proved here * n vis. Abe, 
t if the effects were all abroad, and the will be a 
wed accerding to the cuſtom of the country £38 cracks 
ere the teſtator died, it is ſufficient, And the- 
cutor may plead ſuch matter to a bill filed 
inſt him by the adminiſtrator, for an account LA 
the ant conn eſtate 1 Vin; Abe. 

| * 5 


f a will bei in a foreign W 4 probate * 
ted of a tranſlation eee by a wy 


ſes . 
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Vf caveats, revocation of probates, and Aon, 


the will is oppoſed, it is the practice to 
er a caveat in the ſpititual court to prevent the 
dbate. And it is faid, that by the rules of that 

rt, the cayear ſhall ſtand in force for three 
nths, and that while it is pending, probate can- | 
be * but whether the law recognizes IE 
"_ 


yo 


8 « 1 or CAVEATS, REVOCATION-OF b 
'$ caveat, and allows it ſo to operate, or whether 
| 3 does not regard it as a mere cautionary 28 by 

1 ſtiranger, to prevent the ordinary from commit 
Ax wrong, is a point on W eee 


i ng Lon „ courts rei os 


55 ' Probate of a will is ſuſpended dy — by 
. cannot be ſtayed at the ſuit of a creditor, t 
1 b ax Vin, Abe: commiſſion of appraiſement iflued be returned 
| Fed. L 230- 4or by the ſtatute 21 H. 8. c. 5. the. probate iy, 
n. he granted with convenient ee er, 
3 | en Hy: p 


== | . If; a. probate has been, und * the excel 
= _ |» riſdiQtion, it is cauſe of reverſal, or 2 
* Wr. . OY to the diſtinQion before ſtated *, : 


80 alſo if 8 will be fraudulently —_ ei 
in the common form, that is to ſay, by the g 
of the executor, or more ſolemnly by the 
nation of witneſſes, on ſuch fraud being h 
the ſpiritual court will revoke the probate, S0 
it may be vacated on proof of a revocation of 
5 will on which it was granted, or of the ma in 
40 1 48. one as ſubſequent. 


ce 
LA 


| eCom. Dig. An appeal“ in ES to re Eh 
hong 24 H. 8. c. 12. lies from the, court of the | 
deacon, or his official, (if the matter de there 

menced), to the biſhop, of the dioceſe ;, and) 

virtue of the ſame nm from the biſhopdiget 


or his e. tothe e of be} 


Fc: 


a 
I 
ich 
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th 


bad W l — » „ 
ce, n en e 
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hen the cauſe is commenced; defore the urchdeas - 


FT rw 
le of the archbiſhop, or his commiſſary, by the e 
f ne ſlarute there maß be an thin the | 
2 ic period to the court of arches; or audience-of J 

; 'archbillisp. And from the court of arclies ' 
but zudience, within fifteen days next after ſenterice: 


ret to the archbiſhop himſelf p und in eng the ' 

nel. himſelf be à party in ſuck ſuits; the appeal 3 
ul be within fifreen days next after ſentence 1 
nen, to all the biſhops of the realm in the upper 9" INE 


uſe of convocation afſembled. By that ſtatute, . - 

| alſo by ſtatute 25 H. 8. c. 19. appeals to the 

de are prohibited, and by the latter ſtatute are 

en from the archbiſhop's courts to the Ring ia 
ncery, where a commiſſion ſhall de awarded un- 


a the great ſeal, to certain perſons to be named 1 
„ein the king for the determination of the appeals ; 
be n thoſe commiſſioners are called delegates, inaſ- 


ch as the are delegated by the king's 'commil- © 

n. And farther, although this laſt cited fame 

the ſentence of the delegates definitive, the 

3, on complaint to him made, may grant a "ts nA | 

nmifſion of review to reviſe the ſentence of tb 
. becauſe the pope, a fupreie head by beg f, . 

canon law, uſed to grant ſach commiſiohz and 18, Kb. 

d authority'as the pope heretofore/exerciſed, is: 

' annexed to the eromn by ſtatute! 26 H. 8% c. f. 


SAS en 


950 1 Eliz, c. 1. But it is not matter of right, 3 4 
och che ſubje& may demand ex':debite: fie, i 
95 bes nrw of favour, Which is nerer 


ted but under ſpecial circumſtances *.. . „ev. 


Ly193. 7 Mod. 
146. N 
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4 OLE 261 00 
1 granted by the ſpirigal counj 
armed on an appeal to the arches, or deleguta 

. the uſagv is to ſend the cauſe back. But hen th 
ſirſt ſentence is reverſed, the court below ſhall | 


3 . . * 8 P 

' _ _- ouſted of its juriſdiction, and the court which il... 

I 23 View Ales eee be eee e BARR ieee 
76. Com. Dig | | 
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. evidence 9 of probate —Efet of i its revocation. ra 

THE - probate thus paſſed, although it dest en 

deer authenticates the right of the execuinſt ; 

| po orig e arg og the teft ator tai 
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| the mobe formal mode, and all perſons ir An 
22 7 5 1 wade parties to the ſuit, eee, 

eeedings within the time 3 lidi 
1 <9 eee ght 


L. 209. : =O 
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poral court cannot pals W FEY 
will i oppoſition #6 that of the | rocleGuſtical 
and therefore if a probaze under hal be 
un, eyidenes will not be admainied that the Wi | 
> fg, or that the teſtotor was non gun an. : 
, or that another perſon was executor}. for theſs 3 
: points which are excluſively of ſpiritual cogni- - 
nee : but it may be ſew” 'thiat the foul Wal 
reed, or that there were bona wtubiliuy" for fuck 
W en but 1 
| avoids it ©; $ 1 —* Nie 1 1 
en „ 


Such tben bang ihe nature of 4 22 2 
ch as it is a judicial act of a court baving oms«. 
tent authority; and is coticluſive till it de te. 
led, and a coutt of eommiori law cannot admit 
idence to impeach it; it was determitied in 4 


ent caſe, in oppoſitiou to ſome. eld decifans * ,4 4 Rl Ae 
at payment of meneꝶ to an executor, wito had 72 Tas 
tained probate of a. forged will, was adiſcharge "'- MEE 
the debtor of the inteſtate, although the pro- 

te were afterwards revoked; and —— 


c n 13446} JO0 


BY Yn YL 
And on ths aue elne 1 e 1 
ading a ſuit in the ſpiritual court reſpeRting this 

lidity of a will, an itidictment for forging it 
gut not to be tried; anid it is the praftice to 
K the trial; till that court has given ſen · 
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EvIDENCE'OF A PROBATE. Buff 


Hat à payment of money under probate 
j | ſuppoſed will of a living perſon would be voi 
voecadſe in ſuch caſe the eccleſfaſtieal court hazy 
= juriſdiction; and the probate can have no effef 
The power of the ordinary extends 8 N 


Term f. 
ben fp: Fan of wills of rs deceaſed 


PRES | Where 8 8 is loſt, che ſpiritual « coi 


never grants a ſecond, but merely an exempliße 
tion of the probate from its own records, and-ſu 


eexemplification is evidence of the will's han 
8 deen proved *. , 
Burn Eccl. 


= The copy of the probate + a will of NN 
5 property is evidence, inaſmuch as the Probate 

an original taken by e and of A pub 
Lg: 154. nature 1 


Lew 2 


Te reitters beer, of as it is deten * 
155 Fed. the ledger - book, in the ſpiritual court, is'eviden 


n that chere wis ſuch will, enen 
L. 218. Ld. | 


Raym, 731. 


by copy of. the . ſeems alle to 
ſufficient proof for the ſame purpoſe; ſince ſu 
book is a roll of the court, and, therefore, a cc 


of it is E 2 
f . neouſly ſuppoſed. 


f 


"3 illue be taken on a probate of 0 all it l 
b e tried by. a jury“. 


80 
ph 2 2 5 The probate, or as it is TREO A 
letters teſtamentary, may be revoked either oi 
k * a 7 ee : | '< 


g 4 


n. EFFECT OF/ITS$ REVOCATION. — 


t by citation, or on appeal to reverſe a ſentence- 
which they are granted ; and in caſe of revo- 2 
jon, all the intermediate acts of the executor . 
ll de void. LR 


8 * 


But eus a use dent herſelf of of tlie per» 
al eſtate as executrix under a revoked will, and 
id debts and legacies without notice of the re- 

cation, ſhe was allowed . thoſe payments in | 
uity; but leaſes which ſhe had granted were = 
dered to de ſet ande" I | 
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bod caſe a party makes no: teltamentary: dip 900 
tion of his perſonal property, he is ſaid to d 
| 4 2 Bl. cen. "inteſtate * „the eonſequences of which are now! 
[ 49 pe ronfidered, 


„ by ancient times the king was, on ſuch evet 
7 entitled to take poſſeſſion, by his officers, of ti 
beds, as the baren: patriæ, and general truſteed 

the kingdom, in order that they might be applic 

in the burial of the deceaſed, in the payment 

his debts, and in a proviſion for his wife and chi 
Þ N. ol dren, or if none, then for his next of kin. Thi 
—_— | prerogative was moſt probably exerciſed in ther 
| county court; it was alſo delegated as a 

to many lords of manors, and others, who hay 

to this day, 2 preſcriptive right to grant admini 

ſtration to their inteſtate tenants, and luitors, it 

their own courts baron, and other courts, or, | 

evi fupt. 2. we haye ſeen, to grant probate of their wills, i 


| 258 Se caſe they have made any OT 15 


. 
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Th 
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| > rata 
he prelates, who, on account of their fupefior, 


ceived capable of diſpoſing of the property moſt - - 
the benefit of the deceaſed's foul *. The effects e Perkins, 
e, therefore, committed to the ordinary, and: py 
might ſeize and keep them without waſting, 
i alſo give, alien, or ſell them; at his pleaſure, 
i diſpoſe of the money in pious uſes. It he did 
jerwiſe, he violated the truſt repoſed in him ae. 


diction of proving wills of courſe fell into the 
channel, ſince it was thought reaſonable that 
y ſhould be proved to the ſatisfaction of him, 


ole right of diſtribution 9 RY Os 
edi. $7 on eh; | 2 


Whether the 8 theo of diſpoſition ; 
ly to one third; after the partes rationabiles,'or 1 


o thirds belonging to the wife and children, vero 
ducted, is a point on which there is a difference 


re or leſs" extenſive, he did not very faithfully: 
ecute, He converted to his own uſe, under the 
me of church and poor, the whole of ſuch pro- 
ty, without even paying the decaſed's debts. 
d redreſs ſueh palpable injuſtice the ſtat. of Weſt . 
Mer 2. or the-13 H. f. c. 19. was paſſed; by 

ich it is enacted, that the ordinary is bound to 

y the debts of the inteſtate, ſo far as his goods 

ll extend, in the ſame manner as executors are 


t 


loſt. 33. 


Qity, were, by the ſuperſtition of the times! A 


king's almoner, within his dioceſe. The ju- f Plow. 277. 4 


ended to the whole of the perſonal eſtate, or :- -/+..-* - 


1 - A * — 
1 


opinion *; but this is clear, the rruſt, whether h 2 Bl 2 


491495. 3 
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e hound, reg he rege ag laſs en wad 
s as Mr. Juſtice Blackſtone ſtyles it, mare truly pic 
Ts * ee tequlem, or maſs for his ſau}/. 
NTT hen hea ene 00. 3 
5 1 the inteſtate't creditors, yet the reſidue, afy 
payment of debts, continued in his hands, 10 
applied to whatever purpoſes his conſcience mig 
approye. But as it was not ſufficiently ſcrupulo 
to prevent the perpetual miſapplication of the fur 
the legiſlature again interpoſed, in order to div 
him, and his dependants, of the adminiſtratic 
The ſtat. 31 E. 3. c. 11. therefore, provides, t 
in caſe of inteſtacy, the ordinary ſhall depute i 
neareſt and moſt lawful friends of the deceaſed; 
_ adminiſter his goods, and they are thereby put 


fr © the ſame footing in regard to ſuits, and to accout 


1 . 


ROW 8 ing as executors appointed hy vill, 4 


8 Bac, Abr. 54. e 
N Such i is Peg origin of ieee They | 
the officers of the ordinary, appointed by, him] 
purſpance af the ſtatute, which ſelects the next u 
moſt lawful friends of the inteſtate. | But the ſla 

21 H. 8. c. 5. allows the eccleſiaſtical judge 

little: more latitude, and empowers him to g 
adminiſtration, either to the widow, or next « 

kin, or to both of them, at his on diſcretic 

And where two or more perſons are in the la 

degree of kindred, in caſe they apply, gives | 

his We, to m_ hich whats be. AAP 

A 
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Letters of adminiſtration, then, muſt be wot: 

I by the ordinary to ſuch perſons, as the ſtatutes 

1 E. 3. & 21 H. 8. point out, that is, according 12 N. C. 

> the former ſtatute, to the nent and moſt law. 7 
l friends of the inteſtate; according to the lat- 3 
r, to the en and an n baden 1 4 
ther of them. 1 | i 


What cots fall within 5 brd A i 
as the province of the courts of common V 
termine”, and they have interpreted ſuch field 3 Bac, * | 
mean in the firſt pace the huſband, if he were Ae >, FF 
ot entitled at common law, and, ſecondly, the You 218, 
xt of den _ no legal En; 2 Ex 


Firſt, the ordinary is bound to 1 1 0 1 | 
pens; effects of the wife tothe OP" — 


N opinions indeed have been held ein 
gard to the huſband's title to adminiſter. Some | 
ave maintained that he has no ſuch excluſive ; 
ght, either at common law, or by virtue of the _ 1 
atutes; but that the ordinary = refuſe the ad- "NJ 
iniſtration to him, and may elekt to grant it to _— 
e next of kin qt the wife? By others, it mas S 4 
en aſſerte d, that he is entitled under the equity ö 
F the ſtat. of the 2 H. 8. wherevy the ordinary: . -' - MW 
directed to grant adminiſtration of the huſband's 3 | 
tes to the wife, or next of kin, or to either . 2 | 

y a third claſs, it has been inſiſted, that although 

ie huſband is not expreſsly. named in the ſtat. 

etc E. z. nor does be anſwer the deſcription of 


- 


* : Ws or oT. ADMINISTRATION. Boon 
nent of hin of the wiſe, yet he ia included unde 
the detiomination of the next and moſt law 
-  * - friendof che inteſtate; and that chius het ſuppory 
his claim, not on the common law, nor; 2 ide 
ſetibed eo nomine, by the ſtatute, but as 'compre 
1 36 hended within its general proviſion . By à fourth 
E oa | nar it is alledged, and the doctrine is recognized, ini 
Dog 2 recent caſe, by very high authority * , that he is en. 
Oe titled” at common law, jure mariti, and that bi 
Wart v: Watt. Tight is not derived from any of the ſtatutes, but 
e bene is ſuppoſed by them, and exit 
He che independently of them all. However, to ſpeculate 
453. ace on theſe points is uſeleſs to the preſent purpo m 
i fince the huſband't right to adminiſter, on wh 
2 2 ever foundation, is now beyond all queſtion eſt at 
Eccl. L. 264 - bliſhed; * t HUνł,ͤ Ine 


The ſtat. 29 Car. 2, c. 3. contains a clauſe r. 
that the ſtatute of diſtributions, the 22 . 1 ne 
Car. 2. c. 10. hereafter to be diſcuſſed, ſnall 1 
prejudice ſuch title of the huſband, under an 


prchenſion that it wight be conbere to beth 


| orga 


Wind! Such i is the BO right of the e | 

admipiſtration of the wife's eſſects; but this right 
may, in certain caſes, be controlled or varied" 
If the huſband parts with all his intereſt in hi 
wife's fortune, he ſhall not be entitled to the 2 
— mipiſtration;' as, where a wife had a power 
Op a will ane de enn, 


53 5 ee | 
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ough, ſtrictly ſpeaking; ſnhe made no win, But 
ther an appointment capable of operating only in 
vity, the court held that it-way for the ſpiritaat” ' 
riſdiqtion to determine to whom to grant admiĩ- Fu here, 
ſtration, nas ba emmy of lend 3 

* Fee: in rar 


L. 432. 
111. 


$o where afemg covert, dy virtue of her pom „ 
diſpoſe of her eſtate, deviſed a term for years to 23 Þ 
8. adminiſtration was Nee 1 10 P 
clas 480. ö 
On-the * hand, white airing Me 
mus to grant adminiſtration to a huſband ſtated, 
at, by articles before marriage, it was agreed 
at the wife ſhould have power to make à will, 
diſpoſe of a leaſehold eſtate, and purfuant to 
is power, ſhe had made a will, and appointed ' 


r mother executrix, who had duly proved the 


action not covered by the deed, and that the 
ſband was, at all events,” efititled to an admit - 


ation in reſpect to them, though equity would” 


ntroul it in reſpect to the leaſe ; the court al- os 


8 of @ limited probate, ad to the 
E 
huſband is entitled to adminiſtration of the 

er part of her property, e 

Pration caterorun.” 3 


* 
, * 
* 


ne, it was odjected that ſhe might have things | i | 


wed e whe eo fe and | granted a | peremptory 5 8 | #1 | 


an  0F-GRANTING ADMINISTRATION. Boot 
_. Secondly, the ordinary is to grant adminiſt 
tion of the effects of the buſband to the widow, « 
next of kin; but he may grant it to either, 
9 7 Vin. both, at his diſcrerion® „If the widow rendund 
adminiſtration, it ſhall be granted to the childrer 


ddr other next of kin of the inteſtate, in preferet 
3 Werd 


The — may grant adminiſtration” gun 
part to the wife, and as to the other part, to th 
next of kin; for in ſuch caſe there can be 1 
: EO wt 4 ground to pits, as the ordinary was ut 
; Cn you bound to grant it ann to either. 
71. 3 Bac. Abr. : | 
It now. WIS A en to inquire, who 2 
fych next of kin as ſhall be ang 1 - 


Conſanguinity or kindred i is defined to db vine 
lum perſonarum ab eodem flizite deſcetidentium, - 
connection or relation of perſons deſcended fro 
the ſame ſtock or common anceſtor. This cc 

| ſanguinity is either lineal, or collateral ?. . 


Lineal conſanguinity is that whieh ſubſiſts b 
tween perſons of whom one is deſcended in à dite 
line from the other, as between J. 8. the 
Pꝛſitus in the table of conſanguinity, and his fath? 
FP grand father, great-grand-father, and ſo upward 
in the aſcending line, or between J. S. and! 


ſong grandſon, and great-grandſon, and ſo dom 
wards, in the direct deſcending line. Every g 


ration in this lineal direct conſanguinity conſtita 
chi * 2. ITED | a differe 
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different degree, reckoning elther upwards, 4 
»wowards. The father of J. S. is related to him 
the firſt degree, and ſo likewiſe is his ſon; his 
indſire and grandſon, in the ſecond; his great- 


the direct line, and, therefore? univerſally ob. 


44 > 


Collateral: kindred SH to AS: deſeripe 
on. Collateral relations agreeing with the lineal 


Collateral kinſwen are theik: ſuch as” nelly 
ring from one and the ſame anceſtor, who is the 
rps or root, flipes or common ſtock from which 
eſe relations are branched out. As if J. S. have 


his 


adſire and great- grand ſon, in the third.” This 
the only natural way of reckoning the degrees 


ins, as well er civily ey at as in the 
ommon law. M L266 10 wan pants: 73 | 


Thus this 3 falls 33 8 
the definition of vincu/um perſonarum ab , 
pile deſcendentium, ſince lineal relations are ſuch s 
ſcend one from the other, and both of courſe 


ane. e ename 
1203, 04 


this, that they deſcend from the ſame ſtock or 


iceſtor, / but, differing in this, that a do not 
een t eee ot, My. 


vo ſons, who have each iſſue; both of theſe if. 
es are lineally deſeended from J. S. as their com 
on anceſtor, and they are collateral kinlmen to 
other, becauſe they are all deſcended from 

ne common anceſtor, and all * portion f 


- 
. 
W ot 


# * 9 
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bis firſt-couſin are related, betauſe both are de 


' they,are both derived from one and the ſame great 
_ grandfather. In ſhort, as many anceſtors as 1 
man has, ſo many common ſtocks he has, 


from one couple of anceftors the whole race d 
' "mankind is deſcended, it neceſſarily follows, thi 


204, 205. 


| lateral line, is not that of the cimoniſts adopted 


2 H Cem. 
207. 4 


rags {ori 6. 


0 — are related in the fourth « 
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Words, to take the ſum of the degros int 
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— Thus the os of os Sue 
conſiſts in this deſcent from one and the f 
common anceſtor. A. and his bruthet a related 
becauſe boch are derived from one father. A. an 


ſcended from the ſame grandfather; and his 
cond-eoulin's claim to conſanguinity is this, thif 


which collateral kinfmen are derived. And, x 


berg AP TE b Want 


ede of calouliring ieidegtors-in thin 


the common law, inthe deſcent of real eſtates; di 
conforms to that of the civilians, and is as follow 
to count upwards from either of the parties relate 
to the common ſtock, and then downwards agi 
to the other, reckoning a degree for each 
both aſcending and deſcending, or; in 
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lines, to the common anceſtor 's _. 
"Yap, ee eee the fete, and 
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Fe aſcend, firſt, to the fathers, which i is one de-x A Sec the table 
ee; and from him to the common anceſtor, the 5 
randfather, which is the ſecond degree; from r 9 
randfather we deſcend to the uncle, which is the fn 9 NY 
ird degree; and from the uncle to the coufiri- % Th Try 
-rman, which is the fourth degree. So, in 

ckoning the ſon of the nephew, or the brother 

randſon, we aſcend to the father, which is one 
gree; from the father we deſcend to the brother; 
hich is the ſecond degree; from the brother ta 
je nephew, which is the third degree; and from 

e nephew to the ſon of the nephew, ways is the 


durth oo 1 


1 
1 


Of the kindred, thoſe, we muſt den are 
be preferred, who are the neareſt in degree to 
de inteſtate, but from among perſons of equal de. 
re, in caſe they apply, the ordinary has the powet 


| making us election 35 "JM rt, I, 


Of the next of kin, then, firſt the thildret, aud — 
d failure of them, the father of the deceaſed, or if Tn 
e be dead, the mother is entitled toadminiſtration: | Com. gd 

he parents, indeed, as well as the children, are of, * a. As & 
e firſt degree; but the children are allowed the m 21 Via. Abe. 
reference“, then follow 'brothers'; then grantl- l nam dll. 
thers®, and although they are both of the ſe- Com. Bi. 3 
dnd degree, yet the former are firſt entitled; . . 


„ Kl. „ 
Tk 
; = 


xt in order are uncles or riephews*, and, laſtly, 30. 
duſins, and the females of each'claſs telpeRively*.""! _ . 
elationt by the father's ſide and the mother's, in 2 
Joal degree of kindred, are equally entitled; for, . 
F in 
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TTY this reſpett, dignity of blood gives no prefer 
1 oe wür; 33. ence d. So, the half blood is admitted to the ad. 
J Abe. Hiniſtration as well as the whole , for they ax 
Ae. che kindred of the inteſtate, and excluded fron 
BD = Gam, inheritances ol land only on feudal reaſons”; : there- 
Y fore, the brother of the, half blood ſhall exclude be c 
2 Via. Abr. the. uncle of the whote blood*; and the ordinary 
| may grant adminiſtration to the ſiſter of the half 
4 | or*the brother of 1 whole, Baan. at his diſcre- 
rel. Com. n ä 


sog. e +5 2:16 pa 
, * * 6 . 
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Tp Om a fone covert be SS ſhe cannot adm. 
we Siſter unleſs with the huſband's permiſſion v inal. 
much as. he is required to enter into the admini- 
1 WW ſtration bond, which ſhe is incapable of doing 
3 0 But, if it can be ſhewn by affidavit, that the hu 
- band. is abroad, or otherwiſe incompetent, 3 
| - ſtranger may join in ſuch ſecurity in his ſtead. I 
- either-caſe the adinfniftration”i is committed t to ber 
. ee and pot to her jointly with her huſband”, 
23 4. otherwiſe, if he ſhould ſurvive her, he would bet 
3 Rs . ne to the OS, of, the 
755 7 8 . Fs 7 $0} »8 45s b. 


25 8 _— 5 fk ir were N to "than. r Gur am 
coverture only, it might, perhaps, be good i 

Ka phe oe e „ eauſe, if committed to the wife alone, the No Ka 

$5. LE for ſuch period, may act in the adminſiſtration 

Com, Dix: "A Vith or v without ber Weng and, therefore, the el⸗ 


x Salk. 506, fett get forme ſn either e =... 
* 101 , 99171 iind TIL 1 52 Ar: 12 5 "wy 7 9b 1 4 
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it the wife be the only next of ths, mch u ud 
nor, ſhe may elect her hüſbaiid Her guardian, % 
ake the adminiſtration for her uſe and benefit | 
during her minotity ; but the grant ceaſthon er 
oning of age, when d nw Aan hay | 
de committed to ber. 17 


{34 e 13 5. 


Ide dar 1 K 5 bur 45 „Alt provided 
or another © cafe than thür of aut inteftd6y } 
damely, where the deceafed has made a will, and 
pointed an executor, and ſuch executor refuſes . . -*__ - 


o take ont probate /, in fuck #n event the brdina- 127.2 E 
muſt graut adminiftration uu 1eamiengh althexo; Abs, 1. alot 


rich the will annexed, and the duty of fuck E. e 
ee differs but little from that of an executo * 2 


els equally bound t to ad Nerz. wo the _ 
f the will: © ods + 


80 if bt ef tos ae ode wit ati Vie. 46 
ies, and then the other, refuſes, ſack ae 1 


” 
- 


The ordinary cannot grant let alt” 
de will annexed in which an executor id 
amed, until he has either formally renounced - 
is right to the- probate, or neglected to appear, 

n being duly cited to accept, or refuſe the ſame. 

, if ſeveral efecytots are named it the will; they 
ft all refuſe or fall to appear, en citatfort, pre- 
ous {6 the grant After fuch 2dr Riiträtlont the 

IE cannot retraft his refuſat during the life: 
F 2 dme 


1 1 
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id 


aion ſhall be granted: oy gn” 7 70 b 


FI. 1 8 
a 4 thine ofthe: adminiſtrator, but he may 45 fo.after i, 
3 the grant has ceaſed by the iniſtr a 
„ e may velfiÞ 
| ae + of the office of adminiſtrator, on account Wl 
of ſome diſqualification in point ef law... Tbe in. i 
capacities of .an adminiſtrator are not confined u F 
ſüuch as have been enumerated in reſpect of exetu · ;, 
tors, but compriſe attainder of treaſon or felony, be 
WE qutlawry, impriſonment, abſence beyond. ſea der 
45 39 b. bankruptcy *, and, in ſhort, almoſt every ſpecial. 
6 * 6.) of legal diſability, for, by the expreſs requiſition reg 
of the ſtatute, the ordinary is. bound to grant ade 

2 is * miniſtration to the next and moſt n friends ne 

a N e Ut 

|  Admor. * 5 | 
* 8 Ant coverture is no 3 nor is alier 
OY « Com. Dig if qualified, as in the cafe of executors *. Eve 
e an alien ofthe half blood may be . an ad 
rr. mm N | 
F - dn Vin. Abr. | | . 

22 a Vern. ES a . 3 In 
| = of the p 22 to o probs as 
| * WIAT has been ſtated reſpetting the differs . 
6 . bee en relative to o probates, of iſſuing a eon ter 

| miſſion or requiſition in caſe the party be in ani 


| Ant of beak, or e + 890, of bona 
7 | mm 
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abilia; ef the eddteiaſtica nn granting 4 

robate, being perſonal and not local ; of its 21 Kd , 

olving on the archbiſhop here the party deceaf- © 4M 

ed was a biſhop, and on the dean and chapter i _ t "OR 

aſe of the death or ſuſpenſion of the gene : 

pr ordinary; of his being compellable dy manda- 

WO A probate, unleſs he return a tio perm. — 
of caveats and appeals; of the power of y, nan ta.” 

ke conrrbl appeal to grant probate where the ſens p. 8 


dmor. 
tence is reverſed* ; of probates being of vniqueſti- (1 . 77 — 


dnable validity in courts of common law; of the ; Kb. 335» 
regiſter's book in the ſpiritual court deing evidence 5 N mW I 
where the probate i is loſt*; and, if iflue be taken — 2 


thereon, of its being triable by a jury, applies ; 23% * 6—ͤ 
equally. to letters of GENES +: + da Brew: 
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In regard to the 44 of a party entitled, r a Sy | 
(hg v6 -the grant, 1 | 


ALTHOUGH an executor may ws Haile 
ads before he proves, yet a party can do nothing 
as adminiſtrator, till letters of adminiſtration are 
iſſued, becauſe the former derives his authority - 
from the will, and not from the probate j the lat- 
ter owes, his Entirely t. to the oma yo erf 11-Vin- Abe, 
finary*, 5 | 955 . 


N NE 4N REGARD: al erg 
= ww indeed, been held, that a party beſay 
=. _ adminiſtration way flea hill inchancery, Neon 
d r dee ae at A 0 Nite 
* 


1 e e M 5 S 8.6.55 4 10 ib peel he 
| -  mipiter, and omit to take out letters of admini 

5 - tration within fix months after the * 
Aker. A eee of on ee Hh 8 
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8 LETTERS of adminiftration as not iſſue vill 
* after the expiration. of faurteen days from the 
death of the inteſtate, unleſs for ſpecial cauſe, u 
that the goods would otherwiſe periſh, . the Judge 
« 4 Burn 2 wy 2 fit to decree them ſooner *. h 
5 lg out N of adminiſtration the party 
, ſweats that the deceaſed made, no will, as far a 
the deponent knows or believes, and that he will 
truly admipiſter the goods, chattels, and credit, . 
Dy paying the degealed's debts, as far as the ſame 
weill extend, and the law charge him; and that be 
| Will make z true and perfect inventory of all the 
goods, chattele, and credits,” and exbibig. the 3 
fame into the-regiſtry of the ſpiritual court, at the 
time affgned him by the 2 285 and to render 4 
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ache ei 3 
equired. 


And, purſyant.t9 the l a1 H. B. c. „ 
he 22 & a3 Car. 2. 6 a9. the enters Mo a h 
Lich rwo or more ſurgties.conditigned for the maß- 

ig, r, cauling to he made, 2, trye and periets | 
nventory.of all and. Gogular the, goods, ghattels, 
ind credits of the deceaſed, which haye ot {hall | 
one to the bands, poſſeſian, ar. knowledge, df 
he adminiſtrator, or into the hands or poſleſhan 
f any other perſon or perſons far him; aud far 
chibiting the ſame into the regiſtry of the ſpiri : 
ual court, at or before the end of fix months; © | 
and for well and truly adminiſtering, according ta 
aw, ſuch goods and chattels; and farther, for the 
aking a true and juſt account of his adminiſtra- 
ion, at or before the end of twelve months; and 
or delivering and paying all the reſt and . 
of the goods, chattels, and credits, .which ſhall _ 


de bound remaining on his accounts, (the ſame 
deing firſt examined and allowed, of by che judge 
of the court), unto ſuch perſon or perſona rel. 
; Qively, as the judge by his. decree qr ſen- 


wil | 
4 tence, Purſuant te to the Nature, of diſtribution, ſhall TY 
cane Pit and appoint ; - and, if it ſhall thereafter zy- 


pear, that any will was made bythe, deceaſed, 


| the i=" the executor therein named exhibit . 8 

. the w” the court, making requeſt to have it 

e 2nd, approved accardingly, for the dt 

gi = tenderipg and gur e on being t there- - V. 


ET \ 


2 (approbation of ſuch teme 5 
7 being 


ere ay a 
| beingfiſt hi, and made), WAR min 


ns in the court. 


Wben pdmini eld be bes aig Sake 
to any of the next of kin, others, even in the am er 
« degree of kindred, have, during the life of the u 
5  miniſtraro, no title to a ſimilar grant; ſo differ ii 
| ent is this 'caſe from that of an Executor, who ba 
-  . a rightts probate, though it has been alread 

1 "taken out by his co-executor, The maxim, . 

* prior e rempore, potior oft jure, applies in 

K rx * 58 Abr, Sn but doß in "pp latter, inſtance", "hs See 
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| Of foecial and limited adminjfration. d 


HERE art alſo yaripus clafſes of adwinitn 
tions, which, although not founded on the | 
of any of the abovementioned ſtatgtes, fall witbi 
their ſpirit „ and intendment *, „ As, if no executd 

9. 75 W be named i in the will, the clauſe' for ſuch appoin 
- "6 wel ah. ment deing wholly omitted, ar where a blank 


1% f. left for his name, e with the will | 
1 * : $4; 4- y | 


b un Vin. Abr. nexed ſhall be granted 15 
Ae ni 
5 or, if the executor fie in the le dice of 
Ho E 8 or if the teſtator name the executor of 
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u. drr b ene 


de his executor, aud die in the nie une of 
. 48 | 
till B. 's death he is in effect inteſtate _ 08 7% 
Or, if he name an execptor to have zu 8 1 T | 
er a year from his death, for during the | 
re is no executer, and in ſuch cafes dae. 
tion ſhall be 1 the Interval. | it 
So, if this ere be inenpable of is n 
party is ſaid to die quaſi inteflatus, dee 57. 


. 100 7 


ary * B bee wee eee. 
Ed, a a * 
80, in al the ab6ve-mentioned u ee i if * 
a reſiduary legatee, adminiftration is, in general 
anted to him in exeluſton of the next of Kin, 
auſe in that caſe the next of Kin bath no inter- 
in the property, and the preſumption of the 
tute, that the teſtator would haye given it to him 


mot exiſt, Your ſuch a legatee is appointed * fix Via. Abe 
an 


If ſeveral N are entitled · to the reſidue; ie | 

y be granted to any of them ; and if it be g Com. . 
granted, the other refiduary legatees have no 3 by 
im to a ſubſequent grant in 0 * of the * 
. — 8 
Such adminiſtration may be alſo nia . 
ugh it be uncertain whether chere vill eventy- - 
de a reſidue, or not. | 
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Of this ſpecies alſo is an adminiſtration A 
vritate, or during the infancy or minority 7 


wt, n 


Ain exiſts in the urg end deln 
an infant and a minor. The former is ſd, dem 
++: -+/2 « nated if under {even years of age. 5 the latter f 
een te begeht: The ordinary &* gfficie all 
a2 guardian to an infant. The minor imſelf ty 
migstes bis guardian, who then is admitted ini e 
character by dhe iudge. According:to.the pra 
= - of the court, the guardianſhip in either cg 
= granted to the next of kin of the child, unleſi 
eien obie gien de him be ſhewn, and admin 
Lion. is committed to ſuch appointeę (ea as 

Aa of ad r . . | 


* Althoughs an ve bare, ſeev, ap adminita 
| or the minority of an infant executor wa, 
 tecedently to. the ſtat. . 38 Ges. g. c. 83. 4 
. mined on his attaining the age of ſeventeen, 

adminiſtration during the mingrity gf an. in 
next of kin was always of force until his ag 
twenty one; on the principle, that the author 
an Adminiſtrator is derived from the Nat. df 
1 Ea. 3˙ c, 1. which admits only of a legal { 

—_ ſtruction, and therefore i it was beld be muſt! 
= . the legal age of twenty-one, before he ig ch 
BM - 168k; but inte .cxecutar;comes-ip,by the.a&.d 
party, and that be ſhould be capable of the er 
dcorſhip at the age of ſeventeen, was in confot 
eee , to,quber proviſions of the. ſpiriwual law?. cAmk 

| La Rom: 66 AY more nne hong 


7 


Wn 
ju, FR ABMANIFFRATION. 


ute | requires aden . ok 
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But now 17 the/ renal "*Y 38. 55 = 

3. Cc. $7. recitipg, ihat inconveniencies arole | 
z granting probate to infants under the age of _ 
ty-one, it is nated, that where an infant is 

executor, adminiſtration with the will anne. . 

n be granted:to the guardian of ſuch infant, 
ee ſuch other perſon as the ſpiritual court ſpall 
Wk fic, until ſuch infant fall have attained the 
age of twenty-ane years, at vhich period. and 
before, ne a „ 3 to 


adminiſtration: be ATA ſock qovdes. 
he uſe and benefit of ſeveral. iofants, it c 


he eldeſt Wr Fg _ one. 15 


there be ſeveral infant executors, [be 100 Gt 
ns the age of twenty-one years ſhall prove the 
and the adwigiltration, ſhall ceaſe': but ad; 1, urn Zed. 
{tration granted during the minority of ſeveral . | 
ren will dot expire on the marriage of one of 25 
to a huſband of full age. Nor, if an infant - 
xecutrix, ſhall it be determined by! her taking 
1 who is of age: © Nor, if there be ſeueral 
e rp e 


= 


— — wo Ne 4 
| 3 
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u Burn Eel. mer may nn will. 


As. and admitted. 


ndt, Udivinitrrion ſhall not be W during 
minority of bim that is under age, becauſe the 


L. 240. - I 0 


3x Vin abr. * Aeebedivg to other Liked; OY 
1 " ſalt in ſuch caſe be granted to the one 
25 7, 9h, 9g. during the minority of the other; "but bon, 
7 E warranted * 3 on A 8 
88885 This dition ought not to de commi 
to a party who is very poor, or in diſtreſled cire 
ſtances, though the guardian or next of kin i 
infant. When the court of Chancery Tees re 
to think that ſuch adminiſtrator will waſte, or 
apply the eſſects of the inteſtate to the prejudic 
the infant, for whom he is merely a truſtee, | 
court will appoint.a receiver of the perſonal d 


p.11 Vin. Abr 2 the grant of err f 

100 Barnard. | 

23, 44. 
; It has been held by ſome, wal if ſuch ad 


ſtrator continues the poſſeſſion of the goods g 
the full age of the executor, he becomes 'an m 
cutor de ſon tort; but this is denied by ol 
and their opinion ſeems to be the more con 4 
| becauſe he came to the E of the 5 
41 Vin, Abr. wy, „* 5 7 
98. x x Sid. 3. 0 EE z 4 
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In-this claſs is allvts Wiser ann mY 
4 Burn Ecel, Pendenie lite, while the ſuit is- pending *; 
_ L:237- may be granted, whether the ſuit reſpeQs a 
 3Buc. Abr. or the right of adminiſtration*. /'But it it 


06, fr Vn. Branted till a plea nth el has bean N 
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or will the court of nn 
ting, in ſuch. caſe interfere, and e a =. 


iver during the lit gation *. eee rg” 1 
ig 


— — 
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bf the ſame ſpecies alſo is adminiſtration ground. 
n the incapacity of the next of kin at the time 

ie inteſtate's death, ariſing, for inſtance, from 

nt, -or excommunication, madneſs, or bank- 

cy. If ſuch incapacity be abr removed, - 
adminiſtration may be avoided . ; 


) 
\ 


o this deſcription alſo myſt be referred admi- 
ration granted at common law, durante abſen- 
during the abſence of the executor, or next of 
from the kingdom; and it of courſe ceaſes on 
appearance of the executor, or next of kin, 
his taking out probate, or adminiſtration, 


ader this head allo is compriſed adminiſtration 
nted to a creditor ; ſach adminiſtration in ge- 
| is warranted only by cuſtom, and not by any 
reſs law, and may be granted where it is viſible 
next of kin cannot derive any benefit from the 
te; but that i is to be underſtood only where 
0 1 the grant, and the courſe is for the or- 
ry to iſſue a citation for the next of kin in ſpe- 
, and all others. in general, to accept or refuſe 
ers of adminiſtration, or ſhew cauſe. why the 


e ſhould not be granted to a creditor ” . el ELIE | 

om. | | 
and by the aforeſaid ſtat. 38 Geo.. 3. c, 87, if e 
r the expirati of SONY calendar months de B.6.) 


from | 
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th ehe teltatr-b Heath, ths exeltitd/t6 i 

| poi bath Been grented fall Be reſüching vil 
the juriſdiction of his majfty's courts, on apyl 
tion of any creditor; next“ of kin, or leg 
grounded on an affidavit, in the form teren or 
cified, farting the nature of his demand, and 
ſence of the nn fen adiiniſtation l on 
| gratitvd: 


: / 
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Derr 972 gs ( 
of the ame FOO „ Ait ratten 8 comiian. 
ted by the ordinary in default of all the abe 


\ mentioned parties, to ſuch dfereer FE 1 
£3 Bl. Con. mall 1 89 5 | 


The OO of 5 4% 1 tha adit 
Hank reſults from the ordithary's original pove dr + 
common law, by which ke may make the | x 
to whom he pleaſes, and; therefore, it is he 
that he may in theſe caſes, 'as Not having 0 
exprelſsly provided for, impoſe on the grantee! 


| 44 Burn peel. terms xs he may think reaſonable ”. 
Fee 


382. | 
bg bag Hob. Hence, whete the executors e and 


5 tos: 4 8 2815 fefiduaty legatee moved for 2 naidamus to tht 
1 eleſiaſticaf judge to be admitted ro-prove the 

a ad have adminfſtration with the will anniexed, 
ſewing cauſe the court held, that the matter 

left to the election of the aaa, and dich 

rim ge el be re 24 6% ** 


L. 237. Stra. 
956. Com. 


. | 
Amer. (86) 86, Where's FO bed for of 
De 90 b judge to aut lin eee d 


— 39 } 
1 of his deceaſed for during the mjiditty f | 4 
dſon, the court refuſed eee E 


2 5. ä 
« the fame principts; obere, oil tile remin- 


on of the next of kin, ſeveral-creditors apply | 
.dininiſtfarion,' though the court may prefer 
one of them, yet on the petition of the others, 
in compel kim to enter into articles, to pax 
r of equal degree in bp, e pins with- 

: FRI. of his 90. | | 


here may be alſo 4 Hotel or Pier ait 

ion committed to the party's care, namely, of | 

in ſpecific effects, as of a term for years, and 

ike, and the reſt may be committed to others, 

or effects of the inteſtate in this county, or 

„to one, and for effect in that county, or 

to anòther; and as well in general caſes, 

the cafe above ſtated, of the wife and next of 

But ſeveral adminiſtrations cannot be grant · e Com. Digs 
n reſpect of one and the ſame thing; 20 a ee (Wap | 
, Of a bond, or any other debt. For it would Vid. ſupr. 6. 
dſurd, that two perſons ſhould have a diſtinct . 
to an individual chattel, or choſe in ion. 4 * Abr: 
ſpect however to creditors, ſuch ſeveral ad. . 2 a 
ſtrators are all conſidered as one eum 


be ſued ue th 5 * 11 4 88. 


Iminiitddioh fs ivy" Ainet condi- 

here a former grantee is outlawed, and in 

amen commitred to another, 
©; bur 
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but ſo OY he fl res Gll rb 
OR entitled to adminiſter ' ee Dot 
The FO LIE as. in default of 3 t 
1 to the adminiſtration, may grant letien 
colligendum bona defuncti, and thereby take 
| | goods of the deceaſed into his own handy, ; 
|. - . thus aflume the office of an execiitor,. or admi 
|. tratpr in reſpect to the collecting of them; but 
| OG of ſuch letters cannot fl the effect vi 
1 out making himſelf an executor de /on tort. 
E ordinary has no ſuch authority, and therefors| 
4 | x 4 Burn Hu. cannot confer it on another. 4. 


Abr. $7. 2 B. 
Com 50s. 


— 6 


If a baſtard, LR as nullius filius, hath no b 
dred, or any other perſon having no kindred, 
| inteſtate, and without wife or child, it hath 
merly been holden, that the ordinary could ie 

his goods, and diſpoſe of them to pious uſes; 

no it ſeems ſettled, that the king is« entitled 
them as witimus heres; yet in ſuch caſe it i 
4 practice to transfer the royal claim by letters 
- _ tent, or other authority, from the crown, vi 
reſervation, as it is ſaid, of a tenth or other 
proportion of the property, and then the ord 

8 Rn eee min 


h Cem. Dig. . e 


Admor. (A.) 
11 Vin. Abr. 8. 


3 P. Wms. 33. It has, 1 3 chat ſack 
A patent. are merely in the nature of ©.7900mMt 


"On and am 


eats | 


Adminiſtration may Alo be ede the 
rmey of all executors; or of all the hext of 
ovided they reſide out of the province; but 
xe effects are under twenty pounds,” ſuch admini- 
HE FO My com eme Av | 
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of edninitrations to inteftot homes, and marine 
wIiTH regard For the adininifitation” of the 


{ ſuch petty officers, and ſeamen, non-commiſſion- 
d officers of marines, and 'marines, az are above- 
ntioned, in reſpef of ſervices in his Majeſty's 
ary by the before died fat. 32 Geo. 3. c. 34+ it is 
nated, that the party claiming ſuch adminiſtra- 
on ſhall ſend a note to the inſpector of ſeamen's 
th, ſtating the name of the deceaſed, the name of 
he ſhip or thips to which he belonged, and that the 
arty has been informed of his death, and requeſt. 
bg the inſpector to give ſuch directions as may en- 
ble kim to procure letters of adminiſtration to the 
wn, on receipt of which, the inſpector ſhall 
it the form of a letter, containing a liſt of 
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ages, pay, prize-money, or allowance of money, 
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dhe 1 kindred ta the tent de re inclula 
. with blanks for the time and place of the inteſtau 
Tar AY birth, and the ſhip he belonged to, and that th 
party had obtained information of his denth, vil 

blanks for. the place where, and the time when 
bappened. without leaving a will, to the beſt of i 
party's knowledge and belief; and applying to th 
inſpector for a, certificate, to enable ſuch party. 
obtain letters of adminiſtration to the deceaſed c 
fects, with alſo a blank for his degree of kindred 
and ſtating, that no one, to the beſt of his knoy 
ledge and belief, was of a nearer degree at the ting 

| of the inteſtare's death, who died (with a blank, i 
=_ Which to inſert whether) bachelor or widower; tt 
which form ſhall be ſubjoined a blank certificzt in 

= to be ſigned by two reputablehouſekeepers of ti 
= pariſh where the party applying is reſident, of thei 
=_ knowledge of him, and of their belief, that whit all 
be ſtates is true; and alſo another certificate, to be 

ſigned by the miniſter of the pariſh, and tuo di... 

the churchwardens, or two elders of the ſame, 

the caſe may. be, certifying that ſuch two boule 

keepers are reſident in the pariſh, and of good toll.; 

pute; and alſo ſtating, that if the e party applying M 

the widow of the deceaſed, ſhe myſt forward wi 

ſuch certificate an extract from the paril regilts 41 

or ſome other authentic proof of her marriage, a 

containing alſo the ſame directions as a 

N the ſecond certificate ſubjoined to the. aboremen 1 
n 38. floned check i in regard to proof of the e | 
death, if he died after he had left the nayal ſervi 


in regard to PREG * name 5 e 
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;vy, London. And on the receipt of ſueh paper 
ie party claiming the adminiſtration ſhall fill up 
de blanks in the firſt part of the paper, and ſhall 


ſh within which the party ſhall reſide; | thall fign 
red BS: firſt certificate on the paper, having previouſly 
nor led up the blanks therein; after which the mini. 
and two churchwardens (if in England), and 


rtificate on the aforeſaid paper: and the paper 
icat ing in all things completed, ſhall be returned; 


f careſſed to the treaſurer or paymaſter of his mas 
ſty's navy, Londen, and he on receiving. the ſame 

all direct the inſpector to examine it, and make 
ch enquiry relative thereto as may appear to him 


no egary; and, if be ſhall be ſatisfied; to make out 


office, containing the party's deſcription, and 


od 9 ing whether he is ſole, or one of the next ef 
ing! of the deceaſed; the original place of reſidence 


Avi the deceaſed, and whether ſeaman or marine; 


gil BB the name of the ſhip be belonged to, and that 


died inteſtate, and whether bachelor of widow- 
red i together with the time of his death; and that 


emen ppearing that no will of the deceaſed has been 


eaſel g ged in the office, he, therefore, grants ſuch ab- 
meg of the application, and certifies, that he be- 
Gor | „nnn 
en | G23 | N ma 


ea the adminiſtration ind 

hat the application; wheti filled up and atteſted, 
all be ſent by the general poſt, under cover; df. 
Qed to the treaſutet or paymaſter of hit majeſtys 


idſcribe the fame and two inhabitanti of the pa- 


o eldert (if in Scotland), ſhall ſign che ſecond = 


ertificate; ſtating the application of the party ta 


4 atteſted by him, and the two ka 


or ADMINISTRATION Bol. 
may obtain letters of adminiſtration to the eſſeii r 
of the deceaſed, which appear not to exceed a ſu 
ſpecified, provided ſuch party is otherwiſe ent 
thereto by law: to which certificate there ſhall 
ſubjoined a. notice, that previous commiſſion 
requiſition is to be addreſſed agrecably to the 
| perſcription of the within cover, in which the ſa 
; is to be incloſed, and forwarded by the prot tte 
and when the commiſſion or requiſition ſhall be i 
turned to the- office, it will be forwarded to hi 
GR then to ſue out letters of adminiſtratu ro 
and ſend them to the inſpector with his chan 
noted thereon. And then this certificate the ar 
ſpector hall ſign, and addreſs to the proctor in P. 
tors Commons, and ſhall at the ſame time incl 
therein à letter addreſſed to the miniſter a 
churchwardens, or elders (as the caſe may be), nn 
the pariſh, within which the party then reſo 

franked by the treaſurer, paymaſter, or inſpedii ea 
in which the previous commiſſion or a 
to be incloſed, informing him of the appl det 


elders, and requiring him to ſwear the party 
cordingly, provided he anſwers the deſcription 
tainedin ſuch commiſſion or requiſition; and u 
the ſame is executed, to return it to the pay offi 
and to ſpecify. and deſcribe the receiver generi 
the land tax, collector of the cuſtoms, or of 
exciſe, or the clerk of the check, whoſe abode 
neareſt to the party applying, when ſuch peine 
will be directed to pay him the wages due to i'® 
deceaſed; and deſiring the miniſter, if the appli 
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on was not atteſted by him as therein ſtated, to 
turn the incloſed commiſſion or requiſition, that 
1s may be taken to. diſcover” the impoſition ; 
ad the proctor ſhall immediately, on receipt of 
ch certificate inclofed in ſuch letter, ſue out the 
evious commiſſion or requiſition, and incloſe it, 
ith inſtructions for executing the ſame, in ſuch 
tter, and ſhall tranſmit the letter by the general 
oſt to the miniſter and churchwardens, or elders, 
nd they immediately on the- receipt thereof ſhall 


roceed to the execution of ſuch commiſſion or re- 
uiſition, and the ſame being ſo executed, ſhall _ 
anſmit it to the treaſurer or paymaſter; and if 


ie party applying ſhall reſide at a diſtance from 
he place where the wages, pay, prize-money, or 


ther allowance of money due the deceaſed, are 
ayable, they ſhall ſpecify and deſcribe one of the _ 
erſons enumerated in the letter, who may reſide 
jeareſt to the party ſo applying, and the treaſurer 


rr paymaſter ſhall immediately on the receipt 
tereof ſend the previous commiſſion or requiſition, 


o executed, to ſuch proctor, who ſhall,” without 


delay, ſue out letters of adminiſtration in favour 


tf the party ſo applying, to the eſtate and effects 
of ſuch deceaſed perſon. The ſtatute alſo preſcribes 


— regulations in regard to the grant oy So 
tration to a creditor of ſuch n 
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Y adminiſtrations in Caf of ay death g of the admin, 


irater, or of 4 the executor inte eftate. os 


. — the eff6@t oF the'denthd de 


. an'executor, or arr oa wr ea to ter 
1 adminiſtration. . an 
Where adminiſtration it ee to two, * ro. 
" » 4 Rurn Ecel. one dies, the ſurvivor ſhall be ſole adminiſtrator *; 
{594g Tub. for it is not like a letter of attorney to two, where 
„ by the death of one the authority ceaſes, but it i 
adngn office — fol N uy . en W. 


en Abr.56. inen, : 
2 Vern. 514. ; 


21 Via. Abr. 69. 


L e, 1 2 FW eee is whole Staines aj 
1 dinary, preſcribed to him by act of parliament, i gal 
_ whom: the deceaſed has repoſed no truſt, and{P Þ 
1 therefore, on the death of that officer it reſults to 
= the ordinary to appoint another. And, if A. eu 
executor die inteſtate, the adminiſtrator of ſuch 
executor has clearly no privity or relation to A, 

3 ſince he is commiſſioned to adminiſter the effeth 
= only of the inteſtate executor, und not of the ori 

| 1175 ginal teſtator. In both theſe caſes, therefore, it 
| 95 is neceſſary for the 72712 to N Nr Ur 


E Com. Dig. _ Pq"; . 

Admor. (B. 6.) | bs 
TNT, : N 
vg . are granted, ine agree between the 
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ſe where the executor, or next of kin had before 
death taken out probate; or letters of a0 
ation; and nr to . 


ne will of the original teſtator, becauſe he is not 
zereby named executor to ſuch teſtator. He only 
an prove the will, who by the will is eonſtituted 
xecutor. The omiſſion of the firſt executor to 
rove the ſame on his death determines, although 
does not avoid the executorſhip, or vacate the 


granted, and the grantee ſhall be the' repreſen- 
tive of the party who originally died: but it ſhall 
an immediate adminiſtration, that is, without 


e Ole 


point of fact adminiſter, or not; becauſe admi- 
ts u iſtering is an act in pair, of which the ſpiritual 
A. urt cannot take notice. The ordinary muſt com. 


tled to adminiſter, and dies before he takes out 


reſted 


If ncetocntor dis deford 8 his executor _ 
nnot prove, or take on himſelf the execution of * 


, which he has cy in ſuch'charaQer*, EIS 
% 2,90, 111. * 
1 Salk 308, - 


When this caſe occurs, an adminiſtration muſt 3*? 614 pl T4 
aaking mention of the executor, whether he did 


it adminiſtration, as it appears to him judicially: 
nd it can thus appear only by the probate . 4 


Inlike ene if Ales Abende e 


Iminiſtration, an immediate adminiſtration ſhall 
committed: in ſuch caſe it ſhall be granted to 
e repreſentatives. of B. if the only party in diſ- 
butoss in preference to the repreſentatives of A. 5 | 
n ſtatute of diſtributions B. had a 


8. pl. 25. P. 


OF ADMINISTRATION ON DEATH out 


veſted intereſt, and in ſuch grant the ecclefiaſty 
court regards the property; and een A 
die inteſtate, without wife or child, leaving af 
ther, and the father ſhall himſelf die hefore be 
out adminiſtration, it ſhall be committed to hixn 
k rr Vin Abr. preſentatives'; and ſo it has been held in-caſe t 


Wins. 387. vid. wite die inteſtate, and the huſband die before 

Ne» ©) takes out adminiſtration, it ſhall be granted tot 

8 repreſentatives of the huſband; but it is now { 

72 9 8 led that the court is in the latter inſtance bot 

by fiat. 31 E. 3. to grant adminiltration to the ne 

3 of kin of the wife, and then he ſhall be a uu 
Nane 526. ih equity for the huſband's repreſentatives*, 

b —— 1 | | | 

Abe. 38. pl.27- If the deceaſed executar hath taken out p 

1 Wilſ. x69. 1. hate, or the deceaſed's next of kin adminiſtratic 

E 5 then another ſpecies of adminiſtration, which ha 

not hitherto been mentioned, becomes necel 

namely, an adminiſtration: de bonis non, that | 

of the goods of the deceaſed left unadminiſten 

by the former executor, or adminiſtrator, by 

grant of which, ſuch adminiitrator de bonis 

| becomes the only perſonal ann aft 
2 dt I. ore party originally a ? 62 

340. Com. Dig. 
Admor. (B. 1) 


n res of either e is, ge 
n. ſpeaking, granted to the next of kin of en pam 
But in caſe there be a reſidvary legatee, it ſhi 
de granted to him in preference to ſuch next aſ ki 
dre. Dix. on the principle above ſtated, becauſe the ne! 
| n ate hay than ng intereſt in.the property's. Tt 


2 Lev 56. 


— „1 eee eee 
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B. made C. executor whhout giving bim the 3 | 
lus; and C'afterwards died A „„ 
that the adminiſtrator of C. ſhould be admi- 4 ; 
tor de bonis non of A. but that the next of kin 3 

| ſhould be adminiſtrator de bonis non of B. — | 

e reſidue be bequeathed to ſeveral perſons, 3 ö 
adminiſtration may be granted to all or either 

em, as in the caſe of an original adminiſtrator, 

ugh there be no preſent reſidue . But for ſuch 1 C pig. 
zoſe there muſt be a complete diſpoſition of Amer. (8. 6: 
property“, If the executor be himſelf reſi- . vin A. 
y lezatee, although he refuſed, or before he 58. Jo. 288. 
ed the will, died inteſtate, an immediate admi- R 
aon with the will annexed ſhall be granted | 
is adininiſtrator”. If an executor be reſiduary «1; via. abe. 
tee, although he refuſed or died before probate, e 
ing a will, his executor will be entitled to ſuch 

iniſtration *, If an executor and reſiduary le- e — | 
after probate, die inteſtate, adminiſtration py. Dr. 19s 9 
Mis non, with the will annexed of the teſtator, 
de granted to the adminiſtrator of ſuch exe · 
dr. If a feme coyert executrix die inteſtate, then 
d the effects which ſhe had in that capacity, ad- 
iſtration ſhall be granted to the reſiduaty lega- 
f any, or to the next of kin of the teſtator. 
de were herſelf reſiduary legatee, it. ſhall de 
ited 10 her bang”, ? 


yrs: Abe. 
91. 11. 
P. Wa. 


Ih re are two. executors, of whom only £256. 1 | 2 | 
proves, and dies, and then the other renounces, — . 
xecutors of the acting executor have no con- 


with the wann rats of the goods unadmi- — | 
niſtered, 


4 


2 ADMINISTRATION, HOW GRANTED, . 8502“ 


wit 
RV, niſtered, but the ſame ſhall be granted e p 
| ri * en legates of the een une dio 


xk. Zi i- 1 K 
| So, if there be two ations. one of whoma, 

3 bs points an executor, and dies, and the ſurvivor tl A 
© - inteſtate, the executor: of the executor- ſhall ne inar, 

intermeddle with the firſt teſtator's effects; ſa 
the power of his teſtator was determined by hi 
death, and the executorſhip veſted e in th iſtin 
"other, executor As er. N eV 


. 80 hers an | adminiſtrator 3 is n durin If 

the minority of the executor of an executor, he 

has no authority to intermeddle with the eſfech d 

the original teſtator. The ordinary, in either ©! 

cCaſe, ſhall commit adminiſtration de honis non, u 

1 the next of kin or reſiduary Gn of dhe "me 
2 1 Vin. 6. nal teſtator *, q 


2 . te if 
Cro. Eliz. 31. . e . ad 
ann | renee 7280 lies 

NE SECT. m. 7 


; 5 f "Hi adminiRration ſhall be grande ub void 
' , © when wvoidable—of repe epealing the A id 
© repeal affects meſng gels, 


ADMINISTR ATION ig 1 5 by 
writing under ſeal ; it may alſa be conan by _ 
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ion, . 
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A party: may refuſe the wee 8 3 inn Fol n | 
nary compel him o FeEeP! Ke „ ldap 7 


Where adminiſtragion. is improperly 1 2 
iſtinQion occurs, between adminiſtrations "oO. ? 


e void, and ned 09.406, -oply voidahle,. . 


If there be an -Exacytar. and adminiſtration - : a 
nted before probate, and refuſal, it ſhall be | 


, be 

nal id on the will's being afterwards proved, al- 

be cb the will were ſuppreſſed, or its exiſtence | 
to ere unknown, or it were dubious, who was ex- Com 430 


utor *, or he were concealed, or abroad *, at the Flows. $79. - 
ine of granting the adminiſtration. Or, if there? re ON Wy 
e two executors, one of whom proves the will, Admor. (B- 13. 
ad the other refuſes, and he who proved the will F 
lies, and aqminiſtration is granted before the re- 6 3 Lev. 38% + 
ſal of the furyiyor, ſubſequent to the death o 
us co: executor; or, if granted before the refuſal 15505 
df the executor, although he afterwards refuſe *, ö N | 
uch adminiſtration ſþall be yaid. It ſhall alſo be 3,293.3 Lev |, 
vid, if granted on the ground of the executors ! Show, 471. 
coming a bankrupt, as it was before the Rar. 
pb Gee, 3. c. 89. if committed durante. mineritate, 
"here the infant executor had attained the age of 
weten“, So, alſo, eee 3 


e authority, 28, WO a= 5 


Jy watt vorDANLE. /.« thief 


dete abr; the hne knit bens notdbitigf "ad; by an ar 
E :.* — (4) biſhop, ENT WINE e hs 
30. 1 F. N 
s ee In all theſe inſtances the e Net 
| nmuüllity. "The" executor's intereſt the ordinary] 
, incapable of diveſting. But there is another 
_ ſcription of caſes, where adminiſtration is not voi 
but voidable only by the act of the ſpiritual cou 
-28; if adminiſtration be granted to a party not net 
3 e of kin, or to one of kin together with one not. 
alk. 38. 1. kin, as, to a ſiſter and her huſband ®, or to the 
8 s. wife's next of kin inſtead of the huſband; * 
Name hit be granted on the refuſal of an ee | 
* bad before adminiſtered*; or, if it be grant 
9 non vocatis jure wocandis, without citing the nt 
22 S ceſſary parties; or, to a ſtranger ; or wy 
Of. Ex. 2 vis and miſrepreſentation, though otherwiſe d 
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nella a cauſe for a repeal, the temporal courts 1 
are to judge of its ſufficiency *. Thus, it was 
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grant adminiſtration to the father, he had no pow ged. vid. 

er of repealing the adminiſtration at #73 * of a * * | 
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hibition,: ſuggeſted, - - that the adminiftration 
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ground of preference, and, Werte 

no power at common law to grant ſuch admin 

tration in the caſe of an infant next of kin b ut 
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| executed his authority, the grant ought not to bu 
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committed on the concealment of a will, and after- 
wards a will appear ; inaſmuch as the grant was 
void from its commencement, all act performed-by 
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void. Or if adminiſtration be granted before the cn. Du. 
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pending the ſi another by fraud procured a ſe 
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after judgment releaſed to the debtor, on which 

he brought an audita quere/a, and in the men 
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and not as if an appeal AIC in the 


firſt inſtance 15 > ph: & ie: > DOE 
| 3 is Vin Aba 


But ben adminiffrator fold | a term in truſt 18. 
for himſelf, although the adminiſtration were re- 
voked on a ſuit by citation, and not on an appeal, 
eee decreed to be ſet aſide. or 
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Hence, fan executor be attainted of felony, « 
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| executor ſhall not be forfeited. 
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. 1 At. 158. .and aſcertained to belong to the deceaſed, and not: 
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FIRST, the perſonal repreſentatives entidea @  — 
ee the chattels,real, that is, ſuch as cgE rn | 
"FF favour of the 8 as terms 15 25 of * | | 
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OF THE EXECUTOR'S" INTEREST Boer 11 
church, eſtates: a 
or elegit, intereſts for years in advowſons, cons 
mona, fairs, corodies, eſtovers, profits of leety 
and the like. This ſpecies of chattels is ſtyled ty 
the civil law immoveable goods, and, ey 
they are intereſts iſſuing out of, or annexed u 
real eſtates, in the immobility of which they pu. 
_ , ticipate, by our law they are deſcribed as real 
And alfo, as the utmoſt period of their exiften 
js fixed and limited, either for ſuch à ſpare & 
time certain, or till ſuch a particular ſum be ri 
ed out of ſuch a particular income, mand 
quently are diſtinguiſhable from the loweſt ef 
| ol freehold, the duration of which is neceffai 
2 4 Bl. com. 


286. 3 Bac. indetermingte, they are denominated chattels. | 
Abr.'$7, 58, 60, 


51. Gf. Fx. 53 


22. 1 Vin 4 op Lands deviſed to an executor for a e 
773. 227 Ct 


E 5 of. for payment of debts, are alete i in his hands. 


3 LEI Leaſes are likewiſe afſets to pay debts, althou 
n a, the executor aſſent to the deviſe of them. 
233. 1 Chan. in caſe a term be deviſed to the executor, and b 
. enter, and die before probate, the term thall i 
deemed to be legally veſted in him by bis entry 
+ and the deviſe executed without the probate . 8 
a leaſt for years determinable on lives is a chatte 
intereſt, and ſhall yeſt in the aig; | 
of ſuch leſſee *, 


If an eſtate be granted to A. pur 15 vie, di 
not limited to his heirs, and A. die in the life. fi 
of the ceftut gue vie, or of him by an it 
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xt being named in the grant, it ſhall by the ſtat. 
2. c. 3. go to the executor, and be aſſets in 
s hands for payment of debts, and after payment 
the ſame; the ſurplus of ſuch eſtate, by the ſtat. 
; Geo. 2. c. 20. ſhall go in a courſe of diſtriby- NS EY 
on like a chattel intereſt *, Theſe ſtatutes operate F gr, | 
Wally on grants of eſtates pur auter vie in incor- 260. | 
ne oreal hereditaments; as if rent be granted to A. 

ting the life of another, the rent by virtue of 
eſe proviſions has been holden to continue in the 
ee of the grantee de in the life-time Hu 

. 25 vie . 0 | | «EY Con- 


In * of a tenancy from year to year * long 23%, 233: 3 Be, 


both parties pleaſe, if the tenant die inteſtate, . . Vid 


be ſame intereſt as the deceaſed had ſhall devolve far. 5 Gave hy 


his adminiſtrator *. Eat Cem. 260, 
| — 


If the teſlator were leſſee for years, fiſh, rabbits, 23 v. Por». 


er, and pigeons, ſhall — es Es — 
eſſary chattels, partaking of the nature of their 4% fn. 
aun principals, namely, the poud, + 

the park, and the dove houſe '. 


If an exeantor had > leaſe "ate of had of Vo 2 


de annual value of twenty pounds, rendering a 166 Bag: On X 


ent of ten pounds a- year, it ſhall be: aſſets only . Baez. Abe. 

pr the ten mene over and ahore tho rant”, Ls BC. 
5 Co. 31. 

A reverſion of a term is f in the executor moo 2 

pmediately on the teſtator's death, and ſhall de 


aſſett 
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LM 11 Vin. Abr. afſets in His binds: for its utmoſt value . 

| Ou nd ' executor renew, the new leaſe as well as aer | 
m 3 Bac, Abr. ſhall be aſſets. If A. be poſſeſſed of a term 
2 %. „ executor, and he purchaſe the reverſion in fee, 
is ſtill chargeable. for the aſſets in reſpect of 4 

| term, although it be extinguiſhed; ſo that it f 

- 4571 de incapable of veſting in his executor */ 80, 

| 1 Vin. Abr. the executor of the leſſee ſurrender the leaſe, 
== P. 26. an. ql be conſidered as afſets, although thy term 


* Co. 87. b. 5 i i 4 4 am 
11 Vin. Abr. extinct N N a 
429. 


: S8io, where A. ſeifed of und! in fee deviſed] itt 
3 B. for thirty-one years, for payment of debts, 
—_ appointed B. his executor, and, during the t 
1 the fee deſcended on B.; it was adjudged, m 
| although by the deſcent of the inheritance, t 
| N term as merged as to him, yet that it was in 
| © __ - as to creditors and legatees, and ſhould be aſk 
y 1 480 —8 in his hands “. | 3 
1 W | | 
| 8 e bas a term'in right of his wife, as exec 
=- trix, and he purchaſes the reverſion, the term 
extinct as to her, though ſhe ſurvive, but, in 
gard to a ſtranger, it ſhall be conſidered as all 
muas in her hands. But, where A. on his mariah 
5+ demiſed lands to B., and B. re-demiſed them tol 
for a ſhorter term, ſubject to a pepper-corn're 
during the life of A., and, after his death, to 
annual ſum for the life of his wife, as Her joint 
and a pepper. corn rent for the remainder" oft 


term, and A. died, it was held, thay the ve 
\ 88 "i 0 
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iſed term ſhould not be aſſets to pay any of hie 

ebts, except ſuch as affected the inheritance, in- 

ſmuch as ſuch term was raiſed for a particular 

urpoſe *, So, where A. on the marriage of his b rt N.. Abr. 
on B. ſettled a leaſe for yeats on him for life; 3 
ad on the wife for life, and then on the iſſue of + 
the marriage, and B. coveyanted to renew the 
eaſe from time to time, and to aſſign it on the 
ame truſt, and B. renewed the leaſe in his own 
ame, but made no aſſignment to the truſtees, and 2M 
lied; the leaſe was held to be bound by. the | 1 
gement on the marriage, and that it was not ? 
lets, nor liable to his debts. Nor, where a — * 2 
eaſe for years-is granted, on condition to be void 298. 

Dn. nonpay ment of rent, 2nd the condition is — 
roken, and the leſſee afterwards dies, ſhall it be 1 
ſets in the hands of his executor ©. Nor is the , 11 vin Abe. 
ruſt of a term, made aſſets by the ſtatute of frauds, * 228. 2 Leon, 


n the hands of the exceutor of ceftuy que truſt *, - , * 11 Via. 


— 


Abr. 136. 
If. the teſtator die in poſſeſlion 5 a term for e | 
tern Wears, it ſhall veſt in the executor; and, although PDE 
in e de worth nothing, he cannot waive. it, for nge 
as afefoult renounce the executorſhip in foto, or not at 0 # 
.. But this is to be underſtood only here the f Com. Dig. 


ꝛecutor has aſſets, for he may reliquiſh the leaſe, 8 Nes 


the property be inſufficient to pay the rent; but oy. 188 
n caſe there are aſſets to bear the loſs for ſome 5 1 Ventr. 
ears, though not during the whole term, it ſeems e 


de executor is bound to continue tenant, till the 


uud exhauſted, when, on giving notice to the 


ellor, he may waive the poſſeſſionnns. CRIES 
| An 


=” of THE errcurors — den 


An 1 in fee; i in "the plantations, is ſubieh ot 
to debts, and eſteemed as a chattel, till the creha! 
tors are ſatisfied; when the lands ſhall deſeend will"? 


Kat Tips Abr. the heir. A leaſehold eſtate in Ireland is cong. er 


Par. 358. dered as perſonal eſtate in England; but, where” 


41 Mod. 226. 


4 Burn Redd, © leaſehold eſtate i in Scotland i 1s to be rene i hall 


Mb 195 led be 
bee. the ſame light, ſeems not to be ſettled, 
239. 2 P. 


Was.6az. A grant of the next preſentation to 4 living u 
IJ. S. during his life, is limited, and ſhall not eam m 
the preſentation to his executors, on his * bes 


vs Sh. Ae fore the church becomes void *. 


XV} $7, 38. * | 
306. Among chattels real is alfo to be claffed. then. 


intereſt ſtyled i in law, the annum, diem, et vaſtunWto 

' the year, day, and waſte, that is, where a pan are 
who is not tenant to the king, is attainted of bat 
lony, all his lands, and tenements in fee ſimple. 
are, after his death, forfeited to the crown, for . 
year and a day; and the king, or his grantee, and 
therefore his executor, during ſuch period, bal 
not only a right to take the rents and profits d tit! 
the eſtate, but alſo to commit upon it whateveWh:t t 


1 3 Bac. Abr. waſte he pleaſes '. Fi et 
6. Off. Ex. 54. | 

a Bl. Com. 

253. w_ If rent be reſerved on a leaſe for years, , andthe Th 

Vis. Abe. 175. leſſor die, the rent in arrear, at the time of n n eſt 

r death, ſhall go to his executor *, TK lay g 


119. 5 ys ? 
* Aleſſee for years hath only a ſpecial intereſt, # 
| propery i the fri, and ſhade of timber tre, 
long as they are annexed to the land, but he 
a general property in hedges, buſhes, and tres 
a ; ” * 1k not 
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jot under“ and, conſequently, the ſarie flitetelt « n n Com, vie 
hall veſt iu his executor. If he be leſſee, without *=* 4 2 
mpeachment of waſte, in that caſe, he hat a ge- 99: b. F 1 % | 
eral property, as well in timber trees as others nals 1 

ut, unleſs they are ſevered during the term, they | 

hall not belong to him, or 'to his executor, Hut 

he leflor, as annexed to the freehold. | 


Where ſich chattels concern corporeal heredi- | 

aments, as leaſes for years of houſes or lands, the- "9 

cecutor is not deemed to be in poſſeſſion of them, 

ill he has actually entered. But, in regard to 

uch chattels as as relate to incorporeal heredita- 

ents, as leaſes of tithes, the poſſeſſion of the exe- -- IF 

utor is neceſſarily conſtructive, becauſe'on them  ' Mi 

are can be no entry. At the inſtant therefore, Y 4 

hat the tithes are ſet out, in a place however re- 

note, he ſhall be poſſeſſed of them 92 con 

on of law *.. 34 00 E 2% | 
| 79 109. 11 * 0 

* Abr. 2 1 

If the leaſe be of a reQory, conſiſting not only | 

[ tithes, but alſo. of glebe lands, then, it appears, 

at the executor, is not in poſſeſſion of the tithes, 

leſs he enter upon the lands. | | COD 


The executor of tenant, from year to INN 
n eſtate under the annual value of ten pounds, 


Wy gain A eee for I 


** 5 


IE 3 * « guiſhed i into animate, vegetable, and inanimatt 


Fx. 55, $6, 37. 
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| — *. are tame, ſhall belong to the executor, en 


5 of a nature tame and domeſtic, are ſheep, hork 
„ e and the like, are aj 


SECT. n. 


of bis interef i in. - the chartels perſonal oninate, y 
. getable,, and inanimate. 


5 ' SECONDLY. 'Chattels perſonal are ſuch thin 
as are annexed to, or attendant on, the perſon 
the owner; and theſe, by the civil law, are de 

minated moveable. They are, alſo, to be diſt 


. The animate are alſs divided into ſuch as 2 
: demitæ, and ſuch as are feræ nature, ſome bei 
of a tame, and others ↄf a wild diſpoſition. T 


dle of an aMlolute property, and are tranſmiſii 
like all, other perſonal chattels, to an execut 
Thoſe of a wild nature, as deer, hares, rabbi 

_ pigeons, pheaſants, partridges, and hawks, ad: 
only of a qualified ownerſhip, Therefore, u 
they are reclaimed, that is, rendered tame bid . 

_ indyſtry, and education, or.confined fo that i 
cennnot eſcape, and enjoy their natural liberty, 

__ - unleſs they are incapable, through weaknels, 
flying, or running away, they are nullius in 
Wal <a; not regarded in the light of private property, 1 
a Bl Com. Conſequently cannot paſs to repreſentatives*. | 
co che animals, I have juſt enumerated, provided it 


TE * 9 
„. in e e 113 

.. be entitled to thaw; akdoogh. not mai if 200 

ey be taken, and kept alive in any toom; cage; 
other receptacle. Non can an abſolute property 20. 
iſt in fiſh, at large in the water; but; fiſh in a 
nk, ſhall go to the executor. Alſo, hawks; 4 of: x. * 
ons, and other birds, rabbits and other crea- 9 
es, in neſts, or burrows, if too yaung to fly; 


mn aways are e W N 
jattels * 6 ; 


of the fame delt are 1 
m ids, and ſpaniels, and, as acceſſary to ach pe: 8 
attels, a hunter's horn, and a falconer's lure'; f OF. I. 53. 

1d, fince the executor's intereſt i 18 co-extenfive * ow | | 
ith that which was veſted in the teſtator, be 

roperty in all his animals, however minute; in 

vint of value, ſhall go to the executor, as. houſe- 88 
s, ferrets, and the like :; or although they g en 
nil kept only for pleaſure, curioſity, or him. . 
ecut b dog, ſquirrels, parrots, and e bat calle 


An 33 ſhall, likewiſe, be entitled to W 

12 park, bares, or rabbits, in an encloſed war- 

en, doves in a dove-houſe, pheaſants, or par- 
ridges, in 4 mew, fiſh in a private pond, and, 
Wccording to Bracton; to bees in a hive; if, as 

71 e have defore ſeen, the teſtator were leſſee 651 * „ 


Jars r to chien they refpetively 8 
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is * 
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turning. The law, therefore, extends this poſleſſ 
_ farther than the mere manual occupation. 


| Teſter, or owner. If they ſtray or fly without i 


and goes and returns, at his pleaſure, the owner 


ka Bl. Com. Ry thall ceaſe *, 


392. Com. Dig, 


F. 
7 Co, 7. b. , 


_ vered from the body of it, or, the whole my 


_ pears, which are gathered or fallen, grab 
12 UN. * 


389. 0 . 
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or THE EXECUTOR INTEREST Boa 


| Theſe various a arn/nc longer the prop 
ty of an individual, or tranſmiſſible to his . | 
tative, than while they continue in his poſſeſt 
If they obtain their natural freedom, bis propel 
inſtantiy ceaſes, unleſs they have animum re vert 
which is to be known only by their cuſtom of x 


© qualified property in a tame hawk is not diveſted} 
his purſuing bis quarry in the preſence of the ſor  -. 
man, nor in pigeons, eſpecially of the carrier kin 
1 their flying at a diſtance from their home; ul . 
in deer, by their being chaſed out of a park, aul 
ſoreſt; nor in bees, by their flying from the bin 
if they are immediately purſued by the keeper, f 


knowledge of the owner, and return not in d 


| © _ » uſual manner, they are free, and open to the fir! 
occupant. | But, if a deer, or any wild animal n 


claimed, hath a collar, or other mark upon hi 


property in him ſtill continues; but, if the dee 
bas been long abſent, vithout wennn _: 


| Perſonal effeſts, af, a be TY are the 
fruit; or other parts of a plant, or tree, when { 


tree itſelf when ſevered from the ground; 284 


which is cut, and trees, ot their branches, which 
are "Ts or "uy. 4 | 
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There are, alſo, various vegetables, fiyled in 

emblements, which are deemed perſonal, and 

to the executor, although they are. Wiel p. *. * er: = 

e ſoil. They are fo claffed when they are raiſed -- -ext.. 

oually by labour and manurance, which are con- * 99 

lerations of a perſonal nature. oo appellation | = 

emblements, properly. ſpeaking, . bsvißen the e 

ofits of ſown land, but, in a larger ſenſe, it I 

nds to roots planted,, © or other annual | artificial en 

ofit ; it includes corn growing. bops, ſaffron» 2 

mp, flax, and, as it ſeems, clover, ſainr-foin, r: 195 5 

d every yearly produQion in which art, and ien emi mes „ . 

15 muſt combine FUR nature *. 0 127 of Tl rg, 
200 ates 199 ors . Cams. 

On 10 fame beet 1— ren ar: 23 Hargr. 

chokes, parſnips, carrots, turnips, and the like, Co-Litt 35. b. 

long to the executor *. . The executor of tenant n 4 Burn Eccl. 

r life has alſo been held entitled, to hope, l- Cs. 2 

hough growing on ancient roots, as in the nature Abe f 728. 

f emblements in reſpect of the cultivation, which wh Nc. 

neceſſary to produce them. Manure in a heap, + S 
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7 4 
fore it ONS the land, ee 
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925 | chattels; inanimate are; | houſehold 5 * 
cods, merchandiee, money, pictures, jewels, gut . 
zents, in ort, every. thing not insluded in the 4 * 9 
mer . that can he properly put ig motion, | - 

* q 
trancterred from one place to another. ky — 
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ru vin. A an av idanoe, it is a chattel perſonal, | 
4 n 9 


12 55 . a pledge to Nene the debt. So, a priſoner 


| wy wg executor *. Such, alſo, ſeems the interelt in 


| * Bl. Com uch as it is, it veſts 222 in hy W 8 ; 
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The next advowlon, before it becomes void, 
wal already ſtated, is a chattel real, W i 


e 10 


"i 


Tus execufgr alſo" has an intereſt in the pe 
| as debtor, in execution at theteſtator's fail 
without the executor” 5 alſent, the party cannot 
diſcharged. This jntereft js in the nature f 
perſonal chattel, inaſmuch as the debtor is men 


* Af Fr. in war is of the fame ws In reſpect of his 
- fom, and, on the captor's death, ſhall go to 


gro ſervants, purchaſed when captives of the 1 
S tions with whom they are at war; though. a 
| e ſpeaking, this property of the purchaſer, 
4 ane mie continue, ) confiſts rather in their pe 
| tual ſervice, | than in their bodies, 'or perſons; u 


403. Carth. 
396. Ld. Ra 


747. Sal . An executor has no intereſt'In an apprenti 
+ | -  "boundto the teſtator. The contract is in its 1 
0 Th ture merely perſonal, and dies with the wall 
e Yet, although an apprentice be not ſtrialy 
"in 1115. miſſible, if, with the 'conſent of all parties: 


2 8 his own, be continue with the executor, it i 


of Ex. 33. continuation of the apprenticeſhip ” ; provided, 0 
8 e 07 # (age, it be of the fame hade ad 
* $97,48Þ 4 y mY Frog | th 
Liber p inter in the teſtaor's neee pap 


& 19. 15 Ges v may devolve on the executor, purſuant to ere 


24. 765 — nn bs, ee rs ew, vetigh 


e. 38. 17 Geog, 7 117 21180 
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u  CHATTRIA ee, wp. | 
virtue of a patent granted to bie 1 1 
| e invention % a new pulſars vithin the. | 
9 0 alm 7, 0 8 | 
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It ſeems, alſo, 3 caroome,. or 2 | hcence by. 
ze mayor of London to keep a cart, is > up 
tereſt, and belongs to the executor. 17 p oy ine pI, 
wat A — * 

The DR in all theſe Sat is, at the inſtant * Vers. & :* 4 

f the teſtator's death, veſted in the executor, and | 1 
rom the death of the inteſtate, by relation, in the _ ; A 
iminiſtrator, whether he has reduced them into 
is actual poſſeſſion, or not, and, however widely A 
liſperſed, or remotely ſituated, they are regarded, _— 
n law, as aſſets in his hands 4 Therefore, where — —_ NY 
e jury found aſſets in Ireland, the ſtating of them 2. $7-, l. 

on the ſpecial verdic᷑ to be in Ireland, Was, holden b Ca. 46 b. 
lurpluſage*. So, if an executor live in London, 11 Vis. Abr. 


and have left goods in Briſtol, he hath ſuch an im- 22 38. 1 | 
6Mod, 2} 


mediate poſſeſſion of the goods, that he mo main- in | 
tain trover for them in his OWN. name *- In like dag, 5 8 4 
manner he ſhall be deemed to be in polſeſſion of a 50 9 
ſhip at ſea. in ſhort, in whatever, part of the x. me, þ 
world the teſtator hath left effects, the executor, 33 4 -— 

whether in the manual OCCupation «< of them, or not, Rep 8 n 

i deemed, to all intents and purpoſes, their poſ. © Fr. „ 
Yr ſeflor in point of law“. And, even, if goods be, 4 Tem Rep. | 
x in fadt, taken out of his poſſeſſion, after be bas % . 
92 adminiſtered, legally he is not diveſted as . 35% 11 . 


hey ar ll efteemed aſl in hn ade ==] 
a 28 — 
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1 or THE EXEGUTONS INTERENT Best 
E Bu, to give the exeentor a title; er fo" eonſi 
ture affets, the abſolute property of ſuch cha 

© muſt have been veſted in the-teſtator, and, them 
fore, if A, take a bond in truſt for B. and die, f 


: tz Bae. Abr. Mall forin no part of the afſets of A“. 805 if ihe 
. 1 obliger align a bond, and covenant not to rerch lande 


: ME aſſignment, the bond ſhall Hor be include in th 


Nor that dead, bailed or delivetes fob A pit 

cular purpoſe, as, to A catrier to convey to Low 

don, or to an infi-keeper to ſecure in his inn, be 

. | Alete in the Bands of their reſpeftive executon, 
Vor mall goods pledged bt pawned in the hand 
--— . - of the executor of the pawnee, nor goods diftrait, 
ed for tent, or other lawful cauſe, be confiderel 
2s the affets of the party diſtraining. Nor, if th 
tteſtator were outlawed at the time of. 17 denn 
e Con, ſhall bis letze be ſo e 7 


"Abr. . nat 
15 a? il Siehst esu dheddes uf e her 
E 5 19. the inteſtate; and afterwards take out adminiſ 
| Haig, : tion, he ſhall de bound by the antecedent'gift'; 
Y 05 7 but, if the -executor make a ene giſt ol 


” Why wM og continue alfets . 
3.8 3 be 
. sue dredi and writings as male ts | grit * 


habe *. we, or eier chattels, belong to the executor 
40 


— 0 Allo, the property n the Cetin, Kitoud, at 


os EE63. other apparel of the "ag bod requains in the! e 
| * Evtor” . * 


amen big alſety*, 8 5 the « 


* 


Wl. CHATTELS: PERSONAL. | 


Chattels perſonal, in the hands of an executor, 
nay, in certain cafes, be changed into. chattels 
eal, and ſo vice verſd; as, if a debt be due to 
J. S. as executorz]bn ſtatute recognizance, or 
judgment, and he ſue out execution, and take the 
ande of the debtof in extent, the perfbiial duty is; 
del in chat caſe, converted into; a ehattel real! On 
the other hand, if ſuch eſtate by extent, or a 
mortgaged term, devolye on 30, executor, and the 
debtor, or mortgagor pay the money due, ſuch 
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chattels real ate aurned into chat 3 p OF. N. 25 


3 Bl, Com. 4. 


c n AP. II. 0 


o 122 INTEREST or THE EXECUT on on ADMIN 


' * 8STRATIR, IN SUCH OF THE CHATTELS 4 Wilt 

Nor IN THE DE EEEASED'S ** 4 THI 
n OF HE DEATH of 
3 3 Ar 8 F 
=_ yn - tit 
_ = ein eres choſes in o. pa 
OP s in 

= 

—_ - PROCEED now to treat of fach of as tel 92 


I tor's effects as were not in his poſſeſſion at the 
3 his death; and in this claſs I am firſt u 
conſider choſes, or things in action, as well thol 

' where the cauſe of action acerued in the teſtatori 

life- -time, as thoſe where i it accrued after his deat 


ante In regard to the firſt, the executor is entitled 


m.ee teſtator's debts of every deſcription, either debt 

pl record, as judgments, ſtatutes, and recogn 
1 mãances: or debts due on ſpecial contracts, as fol © 
| rent; or on bonds, covenants; and the like, uu ſha 
der ſeal; or debts on ſimple contracts, as noi a v 


unſealed, and promiſes not in writing, either e 
| preſs or implied; and all ſuch debts, when recein 
« Of. Fx. 65. by the executor, ſhall be aflets in his * 


E 
_Admon.B:13- An executor is alſo entitled, purſuant to fi 
A 4 Ed. 3-6 7. to 4 compenſation in 1 


= 
—— 1 
8 «4 5 
* my 
* - * 
* = 


7 > £ p * 5 0 * 
4 


1 
LEW. 


« 4 * 58 2 wy Sp : $5 7. . „ * 1 ' 1 ; 284 f - | 3 | 
Cs. 11. 1 CHOS IN ACTION. | 1121 
* nd 


treſpaſs cotnitaltted on 6. teſfator's goods in his 
life-rime j and by the equity of rhat ſtatute, for a 
converſion of the fame, or for treſpaſs with cattle *© 


in his cloſe ; or for cutting his growing corn, 2.3 P.Abr.op 2 


7 which is 5 hate and carrying it away at the 3 fr. . — 
zn fame time; and by the ſame liberal conſtruction Lat. 1 6 | 
FP of the iborciiehichel ſtatute, the executor is alfo b : Venter. 1. ; 
entitled to a debt accrued to the teſtator, under 
the ſtat. of 2 & 3 Ed. 6. c. 13. for not ſetting out ] 
tithes ©; to à guare impedit, for a diſturbance of bis 2 7 | 
patronage”; ; to ejectment, for ejecting him *; and, N if. 8 
in ſnort, to every other injury done to his perſo- —— | 
eee cake dewhy £236 pits 7 N 


An executor ſhall alſo have damages for te 
breach of a covenant to do a perſonal thing *; and f La. 168. 
although the covenant ſound in the reality, as 
not aſſuring lands, yet if it be broken in the teſta - 
tor's life-time, the executor ſhall be entitled to da- 
mages; and the damages in any of 1 
yhen . n Hall be regarded as aſſets. - 


1 Ventr. 196 


So the. /executor of the ſigner of ee 2 : 
ſhall recover on that. inſtrument, Were a8 it is 


4 Sx. h Com. 8 
e l N 


80 an e is entiled to damages againſt a 
ſheriff-for permitting a party in execution ona 
judgment recovered by the teſtator to eſcape ; een 
although the eſcape happened in the teſtator's 8 
time ', An executor may alſo demand 1 
eit bar not r ng 


for 5264 Abe: op A 


„ | or THE EXECUTORS INTERSST 15 n 


k Cem Dig. money levied on A feri ſacias ; or for a falſe re, 
D 297. turn, ſtaring that he had not levied the whole debt, 
I - Balk. 12, when in fact he had. ; So, if the teſtator in his 
1 nd | life-time were entitled to a writ.of error, or audits 
+ -.  guerela, or to the antiquated remedies, of attaint, dj; 

| ceity. or identitate nominis, the executor has a tight 

to recover ſuch compenſation as the teſtatox might 

l have claimed; and whatever he ſo recovers, ſhall 
sec. Abr. be aſſets in his hands. So, an executor is entitlpd 
| 225 * to replevy goods of the teſtator; or to recover 

OF. Ex. damages of an officer for removing EG taken in 

2644-34 1 execution before the teſtator, who was the land. 

© Gen, Dig. lord, had been paid a year's rent. And. in ge 


Admmc 
Gern. —4 RY neral, an executor has a right to à compenſation, 


whenever the teſtator's. perſonal eſtate has heen 


damnified, and the wrong remains unxedreſſed a 
* time of his wh ECBO. 81> KNgq ne 


4 EIS». * 
44 Lis 0 > Bo * 


But an executor 1 no ebe to an 2Qtion for an 


22 * injury. done to the perſon of the teſtator ”, not for 


a prejudice to his frechold; as for felling trees, or 


cutting the n the en., and Aare are Nr. 
eee Sani nr 4 


1842 ae 8 | 

An 8 mal allo 3 the benefit of. any 

ce Equitable title of the teſtator in reſpe& to perſonal 
property; and money recovered by the * 
12 oY 59. by decree in @ court of equity, ſhal} be afſers.”.. 


— _ . 2403 v7 16211 


7 "All the W aol Liſuppols the 
. 7 Nen of action to have accrued before the death uſ 


ite teſtatar. But where it accrues n 


m. © * 1N/CHOSES M ACTION": 16 
the executor is e n. to the det, "A" 
N 


di Therefore, if A. ww deliver 3 

its goods to B. on a certain day, and they are not de- 

4 ed in the life-time of B. bur after his deathtq © | 
his executor, he ſhall be poſſeſſed of them in that * 

character, and they ſhall be aſſets in his hands; aaa 1 

in caſe the contract had not been performed, da- 0M 

mages recovered: for the non- performance would tl 

have been ſo-conſidered *. So if A. covenant with « OE, Ex. 4a. 

B. to grant him a leaſe of certain land by a certain * 

day, and B. die before the day, and before the 

grant of the leaſe, A. is bound to grant it to the 

executor of B. and it ſhall be veſted in him as exxK“4“ũ7ũ . 

ecutor, and conſequently be aſſets. Or, if A. re- « of. OY 

fuſe to grant the leaſe, he is liable to make acom- x5 Vin 

penſation as II wr which 58. 

hall alſo be allets'*. 142 u Plowd. 286. 


26 ses Wl God we Piialgtibs g Se = 4 
plaintiff's executor, and he ſhall be equally entitled - 

to recover upon it, Rs. 97.747” >. 2 
AL in his nne. ; | — 


80, if a defendant i in execution at. the ieſtator's 

ſuit eſcape after the teſtator's death, the executor / . 

hall recover damages for the elcape, and the da- 2 * 
nages fo recovered ſhall be aſſeis. So an execu- «Qu Dig. 

or is entitled to replevy goods taken after Ihe Goat a6, ** 
death of the teſtator ”, 80, if A die poſſeſſed of — W ip 
i term for years bp an advowſon, ſuch term ſhall , or 1 36. 

* e | 


TE. | or mite xxterots nTERESt Bow it 


b ® OE. Fx. 1 1 and ſuch 1 8800 * by aller *, « 25 


: Mone 5 


3 * vin Abr. poſſeſſion L 
43 Bac. Abr. 60. e nn ers ; 
I TONE 7 So, the balance of an account ſtated with the 


| exrVia. Ar. life time . But ſuch debts or damages recover 


| © 3Bac-Abr 60. amount to a receipt 


veſt in his executors; and in cafe of their being 
diſturbed, they ſhall recover damages in a quay 


+ Boy if an-executor hes an r ue W 
perty in that character, and he inſtitutes a ſuit for 
the ſame, and it be decreed to hin in a court d 


& Gent, Dig. equity, it mall Wo be aflets * 
Roll. Abr. _-_ 


Where the cauſe of action e before th 
38 teſtator” s death, neither debts nor damages ſhall be 
aſſets, till they are actually recovered by judgment, 

- and levied by On; + or otherwus reduced? into 


executor ſubſequent to the teſtator's death hal 

| "not be aſſets, unleſs he has recoveted the ſame, 

and has it aQually in his hands, for the promik 

to the executpf, on the account ſtated, creat 

no new cauſe of action, but aſcertains merely the 

old cauſe of action which exiſted in the teſtator't 
Ou may be aſſets, although never, in point of fad, 
received, as, if they be releaſed by the executor: 
For the releaſe, in contemplation of law, fhal 
Hob 66. Cro. 
Wee the cauſe of action accrues after the te 
tatdr's death, the debt or damages "ſhall be af 
immediately. As where money was had and n 
* ceived by the defendant, to the uſe of the plaini 


; _ _wm 


Cu. MI. BY benen; * „ 145 

ng — bd; i abs Win 8 

ar Wl ;eceived the money by the conſent" or appoint= 1 
ment of the plaintiff, it was affety" in his hands £69 x "Mf 
immediately; if without his conſent, yet the | 

no: dringing of the action was ſuch'a conſent, as that 


for on judgment obrained it ſhould be affers immed -- 
tof ately VI 3 mY l „ 


If a covenant affect the e ad the dean . 
be ſubſequent to the teſtator's death, the heir, and 
not the executor, as is rag rac _ _ ve 


dent, BY entitled to the e * 

Into ; 
h the EI re 534 : (EN 
ſame, 8 E C T. II. 


Of interefis veſted i in him by 2 by remainder, 
or increaſe, by . by limitation, and * 
election. | 


AN executor may become entitled in ſuch cha- 
nder to chartels real or perſonal, by condition. 

As, if a leaſe for years, or other chattel, has been 

granted by the teſtator to A. on condition, that if 

A. do not pay a certain ſum of money, or perform 
ſome other ſpecific act within a limited time, the © ©* 

grant ſhall be void, and the condition is not © f 

formed, ſuch chattel ſhall reſult to the executor, 

ud be afſets * So, where the condition is, that * Of Nr. 76 
the teſtator or his executors ſhall pay a fum of | 


* 


IL as * * 7 e 1 
| - n * by”! 
n | 


A, 


* * T7 
W 
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| e Abr.58. OWN right*. But if the executor diſburſed his om ;x+ 


046. or THE \ BXECUTQR'S INTEREST J 


751 * appointed. If he redeem with the teſtator's ms. 
8 Of Ex. Fr. ney, ſuch chattels ſhall be. aflets.* . IF he redeen 


10 . regarded as aſſets in the m_ of the executor 


money to avoid the grant, and the executor ſy 
pay it accordingly. As if A. mortgage a leaſe, o 
pledge a jewel, or piece of plate, and before tþ 
day limited for redemption or payment. die, ty 
exgcutor is entitled to redeem at the day and plu 


Vith his own money, he ſhall be indemnified in tx 
ſpect to the ſum be has diſburſed out of the effewilf his 
of the teſtator, or, if neceſſary, by the ſale of th we 

: ehattel itſelf; and in that caſe, the ſurplus off ted 
25 een. 53, and above ſuch indemnity ſhall be aflers *, In c .... 
$9. in not. Off, ma! 
Ex. 79. 2 FeabL he have no fund as executor, and he advance the alle 
money out of his own purſe for the redemption, 
and it be fully equivalent to the value of the chat 
tel, the property is altered by ſuch payment, and 
hall be veſted in the executor as a purchaſer. in li 


63. money to redeem, after the time ſpecified for te not 
_*demption is elapſed, then it is ſaid that the chatted, tern 

without any diſtinQion, in reſpeR of its value, ſtall ebe 
. at law belong to the executor in his own right; 


ſince in ſuch caſe it muſt be deemed to he ſold u 


. 2 the 1 
dim by the mortgagee, or pawnee, who, after the vat 
forfeiture is incurred, has a legal right to-dilpoefiM tem 


of it at his pleaſure to him, or to any other perſon. 
But in equity, the excels in the value of the thing 8. 
beyond the money paid for the redemption ſhall vel prod 


he 


Chattles which were never veſted in 8 ſtato 
in poſſeſſion, may accrue to an executor. by re 
Mg” * 0 ainder 


24 7 * 
n 


5, 


6, 1. 0 ima OR monate.. 


mainder, or increaſe: As, if a leaſe be granted to 
A. fot life, remainder to his executors for vim 
jch remainder ſhall be afſets i in the hands of hie 
executor: though i it could neyer come itito the pol- 

ſeſſion of the teſtator. In like manner, where a a 
leaſe for gears is given by will to A. for life, and 

dn his death to B., and B. dies before A.; although 
the term never were in B. yet it ſhall adele un 8 
his executor, and be aſſeis. So, a remainder. ini. 
a tetm for years; though it never veſted in che 
teſtator's poſſeſſion, and though it continue a re- 
mainder, ſhall go to the executor, and ſhall be 

aſlets; for it bears a * value, and i is capable | 
of IRE WES:. / EL IE dern 


But where à leaſe was granted to A. for ike, 
with à proviſo, that if he died before the end of 
lixty years then next enſuing, that his executor 
ſhould hold the premiſes as in his right for the 
term of ſo many years 'as ſhould amount to the - | | 
whole number of ſixty; ſo that the commencement = — 
of the ſame ſhould be computed from the date of © 
he indenture 5 It was held, that a leaſe for years : : 
was not created by this promiſe, either in Aw, RE 
temainder in his erden 


80, un fete of cattle, or the wool of theep, . bp 
produced after the teſtator's death, ſhall be aſſets '. 3 ON the. 83. 
So, if an executor of a leſſee for years.enter on the 
knds demiſed, the * over and above the rent . k Com. Dig: 
hl be fo regarded": ,, 577 te 
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A tuadke in not tranſmiffible to an executor, ith 

' terminated'by the death of the trader. If, ther 

fore, executors carry on trade, they muſt do fo; 

their own riſque as individuals: but they mg 

-, _carryit on in their repreſentative _" under 


2 


r the direQion ab the coutt of  chancery'. 


=: An executot may allo take under the deli 
tion of an aſſignee. . 


=: Agnes; are loch AEM at the party, who ha 
2 power of alignment, actually affigns to recein 

the chattel; as if A. contract to deliver a hotſe : 
a given day to B. or his aſſigns, then if B. appoln 
a J. S. to receive the LID J. S. ie an aſſignee 1 
: = Plow. 288. deed”, Ved 


hn 


But an executor is an -allignes in law, becauſe 

dy law he is the repreſentative of the teſtator, a 

is entitled to all his goods and chattels, and th 

benefit of all perſonal contraQs entered into vil 

8 Him; and therefore i in the caſe juſt mentioned, 

B. die before the day limited for the deliver) 

the horſe, it ought to be delivered to his executa 

| + pen anne recs for - en 
| 9 288. role a 

"So, if a eh alt to K. wp his 4 

figns, and A. die before payment, it mall jo! 

en Via, Abe. his executor or adminiſtrator, as aſſignee*, So, if! 

PP de bound to deliver a true rental to J. S. or his 

ſignee at the end of twenty years, and he die b 

fore that time has elapſed, A. is bound to delive! 


* / 


3H £447 


cu. I. 


rue rental te ls eser, fer ur 1. a 
point of law ?. 80, if A. be Butt 


"Ut; 
all pay to B. ot his afigns, two hundred pounds 
der before a day limited for that putpoſe, 'and B. die” 


before the day, the money ſhall be paid to his erg · 


J. 8. die before that time, and before the grant of 
he leaſe, it muſt be made to his executors as his 


be obligor's paying twenty pounds to ſuch perſon * 
$ the obligee ſhould by his will appoint, and hie 
nominated J. S. his executor, but made no other 


hould not have the twenty pounds, for he is only 
tor, but that in that caſe the condition was in 


ſet. 


80, i tis been held, eu i A. be boa to pay Here 
ten pounds to the aſſiguee of B. the oblige, B. 

executor ſhall not have the ten pounds. But that 
A. be bound to pay ten pbundt to B. or Ni af. 


| yo ffgnee, then the executor of B. ſhall'be'eticitled, 
0, it decauſe it was N voted in che N 
his ſelf *, | | ; 

lie XK | 


appointment, it was reſolved that the executor 


un aſſignee in law, and takes to the uſe of the te- 


your of an ent d Who takes to his own | 


to abide bythe? 4 Vis- 
wund of tb bfi bet) 4h they goa that he 


cutor as aſſignee . Or if A. covenant to grant 4 11 Vis Abe 3 
leaſe to J. S. and his affigns, by Chtiſtiias, und 418. I 


aſigtis*. 80, if a leſſor covenant to build a TO | 
houſe for the leſſee and his aſſigns; the executor of 158. 08. 2. 


the leſſee ſhall have the benefit of the covenant 2 


aſignee*': But where a bond was conditioned for . it Vin Abr. 
* Lat. 261. 


4 


| 136. - N dr THE EXRCUTOR'S, INTEREST Nei U. 
| Bo, before theproviſions of the ſtatute 1 


» pr. in regard to eſtates pur auter vie“, if a leaſe were + 
1 granted to. f. and his aſſigns during the life of B, l 

| it could go only to A.'s aibgnee.in deed, and nat 0 
In ve Abr, 10 his/executors”, And, on his failure io appoin Will g. 
. % fluch afbgnee, It was, in caſe of bis death, open w g, 
M + appropriated by the firſt occupant. that could 


enter Lint the life of «fi By Wh 


55 Bot where on a fine the uſe of land was limited 
7) to A. for eighty years, with a power to A. and hi 
Aſſſigus to make leaſes for three lives, to commence 
aſtex the expiration of the term: A. aſſigned ore 
to B.; B. died. having made his will and appointed 
C. his executor; C. aſſigned over to D.; and O. 
in-purſuance of the power, made a leaſe for life: 

The queſtion was, whether D. was ſuch an aſſignee 

of A, as to have a power to make this this leaſe, or 
whether it ſhould extend only to the immediate 
aſlignees of A.;; a point the more doubtful, as there 

had been a deſcent on an executor. * On its being 

objected, that an executor ſhould not in ſome caſes 

be ſaid to be a fpecial aſſignee, the court ſeemel 

inclined to the contrary ; and that D. ſhould be 
cConſidered as an aſſignee for the purpoſe of mal. 

ing the leaſes in queſtion, as well as any pero 
that ſhould come to the eſtate under the fut | 

ſee, though there ſhould be twenty meſne afligs 


x Vlargr. Co, ments; and on a enen ha FR wa 


by re OG. given, acgordingly *.. 
Fa Abr. 
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An executor may al be 4 in ry 
limitation; as, where the teſlator deviſed the hes 


Cu. ut. ur EnareATION: gur Tc 3 | | 14 * 


e "_ leaſe for twenty-one years 1 B. u 
his wife, 'and-execurrix; for ü years, with u fru: 
riſo, that if C. his ſon, who was then abrbad. 
ould come home within that period of time, he 
ſhould have the reſidue of the term, but that if he AT 
ſhould fail to do ſo, then that D. another of his 
ſons, ſhould ha ve it until the arriyal C. B. be 
wife entered, D. died within the ſix years; Ar the, 4 
expiration of which C. was not returned. It was 
held, that this was not à mere poſſibility in deed, 
but was coupled with am intereſt in the term after 
the ſix years elapſed, and was therefore! trauſmiſ- 7 
ſible to D,'s executor ”.” 80, it'is held by Dude 
authorities, that where a term is deviſed to A. and — Cro. Jac, 
fe: the heirs male of his body, and if he die without + 
ne: ifue male to J. S. and J. S. die in the life · ume of 
Sen the firſt deviſee, yet that his poſſibility af having 
er A ne term under ſuch deviſe ſhall belong to his e- 
ecutor*, But by other authorities it has been ad- x: Vin. Abr. 
den judged, that the executor of J. 8. cannot enter, Mat. _— 
dai becauſe he had only a poſſibility: and no intereſt, 
and that this caſe is diſtinguiſhable from that above | 
ſtated, inaſmuch as in this caſe the whole tem 
vas veſted in the firſt deviſee, en n hag 2D a 
ly pf il was ine e et ee ne 
5 2 
If a legacy out of the petſoctl: eſtate u be. 4 
queathed to A. to de paid when he is of the age 
of twenty-one. years, and he dies before chat time, 
his executors are entitled to the legacy; immedi- b via er. 
ately, if it be payable with intereſt; if not, when Cn 66 I Com. Dig, 
A. 3 come of _— But if ſuch le np. | 
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of twenty. on 
8 1 Man, merely, or he ſhall attain the age of twenty 
8. 2 Ven 
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342. Cow. Rep. and he 2 8 ws peda eee r 
2d Ed. 719. 6 N 29 
title“, 
d 2 P. Wms. no 
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Mr. Sand, 345 gt dba: At, J ibis . 
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f not. I. 2 Chon.” 

"Ca. 155. N 1 


This distinction with reſpect to endes 
as the 
Abr: „ out of perſonal property, as tar at! 


ern. 288. un ei n and " 

Pie. Chan 18. of a legatorynathre, * ab 

Th >. Abe. e etablihed-by a eric of as 
25 Barnard. cafes caſes, is nan 


320 3 Ack. 427. 


1 
wt le out! of ile 
Fa F5:006] Ne 1 
1 Bro Ch. Rep. perſonal property be left vin | 
N 1 is given before the time of pay mii 
F Ch. o Ln Rep, if intereſt * held to he evidence of an IN 75 f 
e Ae e % Ber deck profuny i i, 
nt, de eg entree. be formed from kbar ch. f 
463. 3 Vern. tiom doet hot 5 eſtt bur thoſe of 
12 ch. to any inter 
| 53k 156. © cumſtance in; regard eee 
I — 43. 120 CO e not been admitted in caſes of an 
. l <q | perſonal ; mY children, to be rde out ol of 
209. Wms. one, with inte 1 15 0 
+, Þ. Way. ſuch fund at tfenty 2 4 cl 
1 2 207,964 eee, n 1 
1 Bur. 2 * 
$15. 85 80 with reſpeRt 0 ls inner rn differenr = 
321. 2 Veg, land, the rules on the Foy, imary, or auxilan i ” 
— 155 Prec. for Whether the land be the pr 
3 oc 2 * 


or will, 
b Vt fund, , whether the charge be made by ou mh 
318. 3 of a general or: fiir © 

976, 106. 28 a portion, ä — 
hes g. —.— 134. ſtranger, with or Sk eyable TE Bing hy 
Tab. 193. is, that charges on dee e N 6 
LAG 488, $04 mall not be raiſed where the part - x 
74 8 6 1 This rule howeyer is ſybjeRt 
zak 1 day of payment”, 


| A 
a doh r + : 
Oh. Kep 10k 


Cu III. er sere. PE „5 23S." 
* exceptions; as, a time TP payment | 4 
from, the circumſtances, not of the | 
1 but of the fund. As, Where A term wag b. Wag... 
e 
the death of father and mother, on truſt to raiſe 320. P. Was. 
the portions. from and aſter the commencement of,457- l. Peng. 
the term, and the fathen died, leaving a daughter, Talb. 12. be 
the portion was.decreed to he 3 * 3 * 44 | 
able caring the life nee 7 2 I. Tis e 
1 17 2111 16,00 Rep. 119 7 
in relpeR 10 thoſe caſes. where portions: bas e ag, | 
been given. out of land, and no time of payment 857 — 
expreſſed, it ſeems difficult to reconcile the deter- 
minations. According to one claſs,. their int | 
din veſted immediately, and tranſmiſſible ; > accord-. * Wine 1 
ching to another, ſuch portious ſhall vat veſt, if the 178. +P, Was, 
children die before they want them. 3 


— 
28 of But if lands by deviſed for AED of portions, 11 755 ag | 


ta und one of the children entitled to a portion die 23 2 13 7 * | 
after it-is become due, though before the lands are *® . | 
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thy ſold, the perſonal ee of ſuch child will » FOO Þ 
 . Wl clearly be es to the money * . "EWA 
. An executor may alſo claim 'by election; as 277 . ö 
un where the teſtator at the time of his death was en- e 
il. "led out of ſeveral chattels to take his choice f 
. one or more to his ewn uſe. If nothing paſſes to 


ue! de grantee of a chattel before his election, it ought 

oy to be made in his life- time. As if A. give to B. N i 

* uch of his horſes as B. and C. ſhall chooſe, the nyc * 
A e lifetime of B. A 
any PR a7 | N But 7“. 


\ f \ Fr 
* : | *, ( 
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But where an intereſt veſts kame by 'the 
grant, the election may be made by the'executor 
| nay; co. ag well as by the party himſelf”. As, if a fine be 
Ns: levied of a hundred acres, and the conuſee grant 
wy * f lfty to the conuſor for a term of yeart, his execy. 
| th tor may chooſe which fifty he will have, 80, if A 
. ys $47 4 gives one of his horſes to B. and C., B. may eledt 
after the death of C. which he will take, fort an in- 
24 er. tereſt veſted in them immediately by the gift 
: Ss, if the election determine only the manner or 
n degree, in which the thing ſhall be taken, the exe. 
ceutor, as well as the grantee himſelf, may makeit; 
for in ſuch caſe, alſo, there is an immediate inte- 

reſt e. As, if a leaſe be granted to A. for ten, or 
ee years, as he ſhall ae che © bench i Ar 

3 to the PEE” . 
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PROCEED now to enquire under what ſpecial 8 * A 25 . 
circumſtances chattel intereſts ſhall | go to the . © a 
r of the laſt proprietor. wth * bt vient ge 


ie principles which . TIT 45 4 
s, in which the heir, as diſtinguiſhed from the _ 

xcutor, ſhall be entitled to chattels, is this: ; 
t they are ſo annexed to, and confolidated with, . 
„ that they ſhall MOI itwher- 2; 474 


rit veſts 0 oO 7 8 2 \ - 
ind, firſt, abs to chattels real: | Tf A. 5 | 2 j 'Y 
d in fee, grant an eſtate tail, or a leaſe for A 


or years, reſerying rent, ſuch rent as accrues 

his death, being incident to the reverſion,” . „ 

| go to his heir, and not to his executors * 553 . 

jough they are expreſely named in the cove- 22 Harge, Co. | 
„ If A, ſeiſed in fee, make 'a leaſe, reſerv- LD _— 


rent to him, his executors and aſſigns, and Lin r ., | 
the rent is determined, for the executors are % 


— 


Sat it go to the heir becauſe he is not named *, Buy 

Lint 47. 2 | 
I rent to him, and his aſſigns,” or to him, 
e See Noy 96. * be decifions to the contrary *, the 


Bac Abr. 63. rent to the heir. Where the rent is ſo reſerrel 


bid. 202. 3 
Dae. Abr. 62, In caſe the leaſe reſerve. rent at Mickaelmas, 


| er period of time, and therefore is no chattel . 


ths U 


not en to it; ended as 8 are 5M 
to the reverſion, which is an inheritance, nor fl 


Roll. Abr. 430. if A. ſeiſed in fee, make a leaſe for years, reſen 


executors and aſſigns, during the term, _ 


1H. "bs during the term,“ ſhall be ſufficient ek 


in . 
28 the intention of the parties is clearly on" 
| that the leſſee is to pay the ſame _ the Fi 


t Harge, Co. "nuance of the demiſe 2 
Litt 47. not. 8. 


b * ten days aſter; if the rent be not paid at Micha Bu 


| 1 N 3. mas, and before the ten days are expired, 


leſſor dies, his heir, and not his executor, ſhall 
ceive the rent; for, although i it were in the cen 
tion of the leſſee to pay it at Michaelmas, ma 
ten days after are the true legal term, and, e 

quently, the rent was not legally due, beforc us... 


i. 10 C9. 137- jf the. leſſor die on the day on which the rent 
payable, after ſun-ſet, and before midnight, | 
heir, and not the executor, may demand: there ; 

for it is not, in ftrifineſs, due till the laſt mii 

of the natural day, although i it may be more ail 

h 4 Pac. . venient to pay it before. 80, where real 


| i granted to A. and his heirs, for life, and the! 5 
Gt a7. a. 578. of B. and C. the heir ſhall have the rent a 3p xl 


ix via. Ab Tpecially nominated, and as heir by deſcent” 
168, Coo. Jas N for the arrears of fo nomine en oy” 
horas 259» | 


* * y . 
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antes nA" An ther-fort, his executors, £11 Vin. Abr. 

ay have an aQion uf debt, Jet the nomine pend, Cs Id 8g. . 
nie the rent, mall deſcend: to the 1 %%% Abes © 
ir 80, 2 terth for years,” in truſt to pay 63. — | 
«ts, and afterwards to attend the inheritance, 2885 . . 

all go to the heir, and not to the executor . 166. 50 1 
o, if a term be raiſed for a certain purpoſe, and 105. vi Abe 

at purpoſe be anſwered, the heir ſhall have the 359- | 
eneficial intereſt i in the Lame, whether i it be fo Sos al 
nat ot not“; but he ſhall take i it as 2 term, 139. 

1, confequetitly. as 4 chattel * 80, an annuity, 27 In. _ | 
though a chatte intereſt, is deſcendidle to the On 


. 
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But, if a 1225 be owing to A. wes in dete 
on of it, the debtor grants him an, annuity, 
arged on lands, for his own life, and redeemable, 
ch annuity ſhall be part of A.'s. perſonal eſtate ?, _ 
ut 2 term conveyed, as a fee, by leaſe and re : vel * 
aſe, to J. S. and his heirs, by the word « grant,” 7s 
though it cannot operate as a fee to veſt in the 
rs of J. 8. yet ſhall go to his perſonal repreſen- 
tre“. So, if a leſſee for twenty years, make a1 2 
aſe for ten years, reſerving a rent during the laſt Prec. ako, 
tioned term, to him and his heirs, it ſhall be 
1 as to his heir, and ſhall belong to his execu - BE 
© So, if A. poſſeſſed of a term for years, r Ven. 6%. 
10 it to B. for life, remainder to the heirs of 
, it ſeems that, on B's death, it ſhall go to | 1 
executor, and not to "his heir 80, if A. . vn be. | 
iſed 'in fee, make a Jeaſe for years, reſerving 755- **. 1 


ud deviſe the rent o p., B's executor, and *  - 
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tk ok * WR) ſhall-be entitled to the rent, 

_ eng vin. Abr. B. had no more than a chattel intereſt » 
| 2 hi of | where a copyhold eſtate was granted to A. forty 
SDS lives of A. B. & C., and A. died inteſtate, it 

4%6½⁶é held chat his adminiſtrator ſhould have ihe ſtan 


$61 Goring the lives of B * C.. e . | zone 


i Ven. Mn. 


80, a "leaſe granted. oy. a, copybold for a 
e only, ſhall be no forfeiture, for it is warrants 

i 8 the general cuſtom of the realm, and ſhall h 
accounted aſſetz in the hands of the.  Executort 


raden ra. Abs the lefſee.*, . i ; | 
X +4516) 5} 1.8 Je 154 14 — bg U 


5 ATE If A grant a rent-in fee 3 8. with a pror 5 
71 22 if it be in arrears the grantee may enter de 


| bdut when entry is de, the party has ai aug] 
chattel intereſt in the lands, which, with the i 


* Ab. reare; ſhall go to his executor * C0 009 put 
_ 27 _ "4a 10 44 f e pi 


—_ 2.3 323, 8 f, the grantee 4 a rent in fee 10 2 1 | 
£262,344. years of the lands out of which the rent iſſues, at eepe 
e e die, bis executor ſhall have the land, oy op! e 


11 A „ 
| 1 7 Vis, Ern re Rap rent UN x 
| ws a bond Sven by one parcener to pay 
bother, her executors or adminiſtrators, an anni 
ſum during the life of J. S. for owelty of partiti 
E „ compenſation for her ſhare's being of the le 
| 55 value, ſhall go to the executor and not to the ha 


e in ſuch Faſe there js n aan 1 270 


— 


* Fs 4 oh 60A, | ; ny ot 
n ven 60 ö Hm. 139 
H 12 
ta mere contract, and therefore the obligor bad 

in her election, either to pay the ſame, ox to for-, 

it her bond“. And where articles.c of agreement. u 11 Vin; Abr 
ere executed for the purchaſe, of land, and ſix 133. YO: 
ndred. pounds paid, but intereſt paid for tbe 
oney by the vendor, and rent for the premiſes vTßß 
ie vendee : it was held, that on the latter's: dying 

ore the conveyance, his executor was entitled to 


te fix hundred e as . of ds perſonal 55 N 


ſtate. 2 | w 11 Vin. Abr. 
all U Nee inne II N Je) L Cha $0: 159 149 2 Chan. 
_ Rep» _ 


On the other hand, — A. died inteſtate, leay- 5 

1g two daughters, and after his deceaſe four hun- 

ed pounds were found hidden; which the widow 

d out in land, and ſettled-it to herſelf for life, re- 

inder to her two daughters in tail, remainder to- 

own right heirs : The adminiſtrators of the 'Y 4 

rely W-ughters claimed from the heir at lawof the widow _ ws 

vo thirds as perſonal eſtate, and witneſles proved, 

at the ſame four hundred pounds were applied in 

e purchaſe : although the Maſter of the Rolls de- 

reed for the adminiſtrators; yet on appeal the Lord 

8, miWeeper reverſed the decree on the ground, that 

he bag oney had no ear - mark, and could not be followed 5 | 
en inveſted in a purchaſe *. But where an ex · „ vis. Abe. 

utor in truſt for an infant of a leaſe for ninety- . CO a 

ine years determinable on three lives, on 85 e 

ade refuſal, to renew but for lives abſolutely, . _ 

plied with. his requiſition, and changed the 

ers into lives; „ on the infant's dying under, 4 

enty-one, this was held to be a truſt for his ad- * r. Was. 

uniſtrator, And. not for bis heir! . 80 where 

x | Ht truſtees 


— 
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truſtees purchaſed lake in fe. ple with 55 

fant's money, and the infant died in his f 

it was held that the land ſboũld be'accounted g 

of the perſonal eſtate, and ſhould go to his aduil 

z 11 Vin. Abr. fiſtrator *, So, where committees of a ag. a 
* n veſted patt of his perſonal eſtate in the purchaſed 
=— — lands in fee, the court declared it ſhould be deend 
| 79 perſonal property, decreed an account, the land. 
de ſold, and the money to be divided among f 

. next of kin. For it ſhall not be in the power of 
guardian or truſtee to change the nature of f 
eſtate. But it appears, that if in fuch caſe f 

truſtees obtain a decree in equity for the purchal 

the court will maintain its decree, and then ii 

eſtate ſhall go to the heir, and not return to f 

perſonal fund; if chere be no ground to impe 


5 2 11 Vin. Abr. the truſtees of fraud*. 8 * i 
1351. 2 Vern. 
192, 2 Freem, 


209. Ven. With reſpect to mortgages, Rd 28 cob 
Ne of equity conſider ſuch. contracts as merely pe 
nal, the mortgage money is in general held to! 
part of the perſonal eſtate, and to belong tot 
. executor of the mortgagee. But, under ſpeci 
circumſtances, it ſhall be regarded in the light 


b Powell on 


. real property, and ſhall go to the heir*. - 
e F WS 9 
698, At law, if the condition or defeazance of a me 


gage of inheritance make no mention either 
heirs, or executors, to whom the money ſhall 
paid, in that caſe the money ought to go tot 
executors, inaſmuch as it was originally der 
ne of the perſonal _— and therefore in nat 


| i \ uſt 
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„W. WHICH co TO THE HER, +; 
tice ought to return thither. If the defeazance 

ppoint the money. to be paid either to the heir, or 

xecutors, and the mortgagor pay the money at or 

fore the day, he may eleC to pay it either to the 
i, or the executor. If the day of payment be = 
it, and the mortgage forfeited, all election 1d 7 | 
me; for at law there is na redemption. There 
an be a redemption only in equity, and equity wall = 

t revive the election; but conſiders the caſe the 

ne as if neither heir nor executor had been 

ned. And as in that caſe the law will give it to 

de executor 3; equity, which ought to follow the 

w, will decree-it to the ſame perſon. Hence, 

terefore, when the ſecurity deſcends to the heir of 

e mortgagee attended with an equity of redemp- 


"0, as ſoon as the mortgagor pays the money the 
1d ſhall belong to him, and the money only to 
ie mortgagee, which is merely perſonal, and fo 
crues to his executor. Nor will it appear hard, 
ut the heir ſhould be decreed to make a Te:con- | 
ce without having the money which comes in 
| of the land, if it be conſidered, that the land 
no more than a ſecurity, and that after pay- 
nt of the money a truſt exiſts for the mortgagor, - 
ich the heir of the Re is ere to exe - 


Re. 


5 


to! 
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Nor is i material-that the executor of the mort- 

zee has aſſets without ſuch money. Aſſets ſhall * 

t de the meaſure of juſtice between the parties. 

e heir either ought to have the money if there 

re no aſſets; or ought not to have it although 
there 
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yp H vile Gs bum without it, And although 2 mortgage 


men 143. fee be conditioned, that the mottgagor ſhall z 


1 FF In ſhort, mortgages are deemed in equity u 
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there were. Nor is the principle mated by the 
being no perſonal covenant on the part of i 
mortgagor to pay. the money : Far although | 
claim of the  mottgagee's executor would 
ſtrengthened by ſuch a covenant, yet it ſhall 


* 


the money to the mortgagee, his heirs, execut 
adminiſtrators, or afligns, and the morigageed 
before the forfeiture of the mortgage, whereby! 
mortgagor has his election at law to pay the me 
to either, yet in equity it Chal belong to theg 
ecutor ; for in mortgages in fee, the mortgag 
| 42 Vener 357, heirs are truſtees for his perſonal repreſentatin 


mere chattel intereſts, and to belong to the 

tor of the mortgagee, unleſs his intention al 
contrary be declared in expreſs terms. by the 

Ex. traQ*,. or by his will, or be evidently implied 
©. his conduct. As, if he forecloſe, or proeures 
Tat. 210 leaſeof the equity of redemption, and unt 

9 +0008 of the premiſes. So where a morty 

\ / _. fee deſcended on the heir at law of the wortſ 
ten years after the money had been paid to 


heir, filed a bill for the ſame, it Was: decretd 


| + a vv. 348, bum, but without intereſt . 1 


Nor ſhall 2 ſpecific ln to the executot 


him of money due on mortgage; as, where 31 the 
gagee in fee, after bequeathing ſeveral legal... 
gave one hundred pounds to his executor, exp 
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jirecing, that bis legacy ſhould a; pail 

jebts and other expences were diſcharged; yet the 

ourt decreed in hit favour againſt the heir. Sagy 2 Ca. cx. 10. | 

f the mortgagot ſhall fail to redeem, the heir ß _ | 

he mortgagee: ſhall:convey'the land to the'exectts = — — 

or. As, whete the mortgage was for feited, though 

he heir of the mortgagee wete in poſſeſſion by 

eſcent, and there were no deficiency of aſſets, or 

he niortgagor's not offering to redeem, the heit 

ff the mortgagee was decreed to make ſackiconvey- 

ce: for ſince the money; as part of the perſonal r MT +2 

ſtate, would have gone to the w he is en- 

itled to the laud as à rerompence 80, Where ab » Chad. (6. 

1 opyhold was mortgaged by ſurrender ti A, E 

728 admitted tenant, and died, leaving Bl his fon; 

d heir, and executor: B. entered, and wis alſo 

* initted, and afterwards by his will; but without 9 

Wy ſurrender to the uſe of the ſame; deviſod it to re 1 
who, on B.'s death, became the perſonal repre- 

ure native of A. and exhibited: his bill againſt D. 

bo was heir at law of A. and B. and who claimeet 
is a8 a real eſtate; the forfeiture having been ſo WM 


oF" 


eo incurred, two deſcents having been eaſt, more 
40 = ing due on the eſtate than its value, the mort · 1 


agor having by his anſwer refuſed to redeem; and 
bmitted to be forecloſed, and the deviſe by B. to 
pe plaintiff being void at law for want of a ſur - 
der to the uſe of the will: it was decrecd to C. 
the perſonal repreſemtative of A. inaſmuch at 
dere was no foreclofureg-not releaſe of een 
ener in the life-time of the 

, on appeal, the decree was aſſirmod. 


or CHATTLES REAL.” Boot 1 


If on à mortgage being forfeited, the mortgage 
releaſes to the heir of the mortgagee in fee, yet ibe 
| executor of the mortgagee ſhall have the benefit d 
© the eſtate, although there de no debts. So, in the 
. eafſe- of forecloſure: of a mortgage, or that the 


mortgage be of ſo ancient a date, as in"the'vrdi. 
_ nary courſe of the cburt it is not redeemable, it 


ſhall belong to the perſonal repreſentative of the 
mortgagee: for unleſs the mortgagee were aQually 
in poſſeſſion, it ſhall be conſidered au perſonil 
* ven. 193 · eſtate : 80, where a wife had/a mortgage in ſe 
of 2 copyhold, and died leaving iſſue, and the 
iſſue was admitted, and died, and chen the but 
band, as adminiſtrator to bis wiſe,” claimed the 
copyhold at 2 mortgage, and conſequently pan d 
his wife's perſonal eſtate; it was deereed to hin 
EN againſt the heir at law, although the latter had 
1 | 3 Yew. 11. been admitted. So, a mortgage of an inheritand 
to à citizen of London hath been held to be par 
| of his perſonal _ _ en minn 
m1 Chan, Ca, e n 7 72 | 
abs. 1 Vern. 4 det n 
Ben if the roſlefor of the . 
_ felf to hold it in fee, his imereſt will not be conf 
dered as perſonal againſt bis evident intention; 
M an eſtate in mortgage be ſold by the mortgay 
abſolutely and fraudulently to a third perſon, i 
purchaſe money, on repayment by the vendor aff; 
the death of the vendee, will go to his heir; for t! 
_ intention of the vendee was to alter the nature 0 
his property, and to inveſt the money in the put 
_ Chaſe of land, and therefore the court will conſide 


/ 


x 
„ f * 
. . } | 
; — +. 5 
. | : at; 7 
* 2 1 
1 1 


bs 


* «its. wy 
L 0 
1 
K : 
* 
" 
LY 


* 
2 * 
cl. . wine G0. 70 5s aun. ? ig 4 
| as ital,proplrtÞ.% z th bs the jn- 6 1 Vern. 71. 
tention of the mottgagee that * mortgage ſhould 9 3 
;aſs by deviſe as a realeſtate; the executor will t 
be entitled . As; where the teſtator had ſeveral . » Burr. 96g: - | 
mottgages; and among the teſt. a mortgage in „ 
of lands in F: and deviſed his mortgages td his W w__ 
daughters, their eteciitors; and adtniniſtrators, ang 
bis lands in F. on which he had entered on fot: 
ſelture of the mortgage to them, and their heirs: 
u. one of the daughters died without iflue, H. het 
bulband and adminiſtratot claimed a moiety of the 
lands in F. as A mortgage not forecloſed, nor . 
which the equity of redemption wag, releaſed, and 
therefore part of hjs wife's perſonal. eſtate; but. it | 
was held, that although it were a martgage, as be- * 7 11 5 oh” 
tween 2 mortgagor and mortgagee, and therefore | | 
perſonalty ; yet the teſtator's intention was, thatit _ "I 
hould paſs to his daughters as a real eſtate to them clans ; by 5 

nd their beirs, and that inaſmuch 38 M. was dead © 
vithout ifſue, it deſcended to her ſiſters, as ber heirs 

it law, and that H. was entitled to no part of the 
ame in the nature of perſonal eſtate p. But where IVI ae. 

z mortgage was deviſed as real eſtate after a decree Chan. 2 Cha 
ff forecloſute ui, that is, unleſs cauſe wete enn 
o the contrary, it was held to be perſanal eſtats 
lor payment of debts, if the aſſets were inſuſſicientt. 
though conſidered as real-eſtate berween devifor © 

und deviſee%, A mortgage will not paſs as land 427: .. 
nder a general deſcription applicable to it in point 

f locality, if, from other circumſtances, it be evi- 

ent that as en eee 8 eee 
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5 | | wi 
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"Wi mon ey ſecured by mortgage, to Which 
the executor was entitled at law, was atticled ts 
be laid out in land, and ſettled on the iſſue of the 
© "marriage, on ſpecial verdict i it was adjudged to be 


1, articles, enn 
94 | chew 
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„ Dorada parſon of a cite ſciſed of the al. 
vowſon in fee, and die, in fuch caſe the heir and 

not the executor ſhall preſent; beeaufe at the lame 
5 time the avoidance veſts in the executor, the inhe- 
 ritance deſcends to the heir; and where two titles 

| concur in an inſtant of time, the elder wall be 
411 i . preferred But if A. be ſeifed of: an advowſon in 
A d. 1, groſs, of in fee, appendant to a manor, and 
2.3 Lr ufo, avoidance” happen in his life-time, his executor 
a and not his heir ſhall preſent, inaſmuch as ft war? 

| u17 Via. Abr. chattel veſted; and ſevered from the manor *. But 
ſh 1 if the next preſentation be granted to A. his hein 
and affigns, it is clearly 4 mere chattel-notwith- 

ſtanding the Word 4 heirs;® It is but one turn, 
| and e the thing i is a chattel, the word . hein 
| w 11 Yin. Abs, cannot make it an inheritance”. So, if à man 
* uh, 8 grant the two next'prefentations of a church, the] 
| are chattels, and, if the grantee dies, the execute 


bs Wie. ite. 1 „ them, and not the _— SOT vt 
173. Br. Chat- u Yo ten 


Vid. 3 P. 
Wms. 377. 


tele, 
a RT. If an inheritor of bikes die 1 the" Frogs 
* ſet out, they ſhall go to his executor, and not to 
| Corn. Dix, Wh ieee en 37% e 8 


Biens, A, 2. g ; bs + 5 r * 1 T * . > x a 11 44 . 
Off. Ex 40. 


. Abr. oth "The intereſt bone ei aty, 1 
' as Vid. ge, walks, which has been already explained *, is butt 
110. * 0 3 : f  chattty 


0 
N . \ 
* 'S * 
£ | 0 1 


WE: 11 775 


— 


ea. WHICH oo TO-THE le. . 


chattel; and although granted by the crown to A. 4 
znd bis heirs, ſhall go to his executors*. ©, # 11 Vin, Abr, | 


Charters abt. ide court deln ad other a -* 
dences.of the land, as well as the cheſta in which 
they are uſually kept, ſhall paſs with the land to 
the heir, and ſhall not go to the executor *. So, f. E 63. | 
where a bill was filed in chancery for an antique % 
horn, with an ancient inſcription,” on the ground | 
that it had immemorially gone with the plaintiff's. | 
eſtate, and been deliyered to his anceſtors by which 
to hold the land, the court was of opinion, that if 
the land were of the tenure called cornage, the heir 
had a title to this monument of antiquity at law * Þ 4. Bac. Abr. 


Vern. © 35 


So; if land be ſold by A, on condition, that if the 07 Hog: Ce. "i 
purchaſe money be not paid by a limited day, then 

that he ſhall re-enter ; and A. die, here, although _ 

there be a debt due to the executor, and no land 
deſcended to the heir of A. yet the heir ſhall have © 5 
the deeds, inaſmuch as upon him the condition ' - | 
deſcended . But if A. deliver a charter to B. to e of. Ex. 63. 'Y 


redeliver to him, and his heirs having no title to 


the land, his executor, and not his heir, ſhall have | 
this charter, becauſe i it was only a chattel without a 1 Vin. Abt. 
45: Fianh. 


ers * 7 
the land “. / Potiane, K 
So, if the writings, of an eſtate are OAT of 
pledged for money lent, they are conſidered as- 
chattels in the hands of the creditor, and in caſe of 
his deceaſe, they will go to his perſonal repreſen- 
ative as, the party entitled fo mW TORY 


855 \ 
HF * A * FR 


2) * SECT. | 
» N chattel e hoes "y heir; = n 
i 8055 f heir lions. . 
5 RET wrrn rele to * perſonal, and. 1 


mate, the heir has a qualified poſſeſſory property, 
in deer in 2 park, hares, or rabbits in à warren, 
dovesi in a dove-houſe, phealants, ; and partridges in 
a mew, ſwans, though unmarked, in a private 


"ak or at large, if marked, and in bees in a hive, or, 

zs it has been held by ſome authorities, though 
» Hargr Co. not in a hive, ratione folj in reſpeRt of his owner 
Dig. Biens -B. ſhip in the ſoil. He's, alſo, entitled to fiſh in: 


= 01 5 private pond or piſcary. Theſe various animals 

nn ſhall all go with the inheritance, for without then 
. 52 Juſt 12 it is incomplete *, And ſucks we may remember, 
3 Bac. Abr. 64. is the property that ſhall veſt in the executor, i 


Ht 1918 the teſtator had a leaſe for years in the land“. wa 
| - bHarg. c ; 


ae Top With regard to chattels perſonal, and vegetable 
113." not only timber-trees, as oak, - beech, cheſau, 
1 walnut, aſh, elm, cedar, fir, aſp, lime, ſycamore, 
birch, poplar, alder, larch, "maple, and horn: 

eam, but alſo trees of every other deſcription, 

belong to the ſoil, and, unleſs ſevered during the 

life of the anceſtor, are the property of his beir\ 

c n So, likewiſe, are all ſpecies of fruits, if hanging 


3 Bac." Abr $4.0 on the tree at the time of his anceſtor's death. 
Of. Ex, 39. 232342 #4 17 
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moat or pond, or kept in water within a manor, 


rein 


c W. WHICH WHICH, GO 10 THE n 


Graſs, alſo growing, though ready to be mown 
for hay, ſhall deſcend;. with the land, to the heir, 
for theſe are either natural or permanent profits o 
the earth. He is alſo entitled to fuch hedges = 
buſhes as are ſtanding at that times. 


But, as I have already ſtated, corn, which is . e 
raiſed by yearly cultivation, ſhall go to the exe- 
cutor, to compenſate for the expence and labour 
of tiling, manuring, and ſowing, the lands, and 
for the encouragement of buſbandry, which i is of © 
ſo public a Fee, 


The ſame 1 on a 4 principle, extends 
to other TN as hops, fron, hemp, and 
the like © bn Cf . Fs TH ton Be. 59. 


(4 3 Bac, Abr. 64. 


Ir has been aſſerted by a hall writer*, that 
roots of all kinds, ſuch as parſnjps, carrots, tur- — 4 
nips, and ſkirrets, ſhall go to the heir, ſince they xe, * 9 
cannot be taken without digging and breaking the | 
earth, which muſt of neceſſity be a detriment to 
the inheritance. It ſeems, however, perfealy 
clear, that theſe articles, as requiring an annual | 
cultivation, fall within the like reaſoning, which 
the law has adopted.in regard to corn, .and, con- | 


(quently, ſhall belong to the executor *. ODS, h Harge. Co, 


But things hich produce no * . 
not e Ne under the name of emblemenrs; 
therefore, although the teſtator himſelf hath fown | 
* om, or planted ir with oaks, 
; | eden, ; 
A 


on CHATTELS PERSONAL Roby 1; 


kde, "AIM or other trees, they ſhall not be 
A "x neg Þ "M clafſed as emblements, but ſhall belong to the ber 
; — . . 80, if the teſtator improved the natural produce, 
IP Lis ” % either by trenching, or by ſowing hay-ſeed, ſuch i. 
3 © + . creaſe ſhall go to the heir; for the executort har 

5 980 property in the natural produce, and, in ſuch 
; inſtances, that which was artificial cannot be dil 
* 1 Dir. tinguiſhed from it“. Wall fruit alſo, though 
Elb . of Ex. greatly improved by culture, ſeems to fall within 
g ei 56. the ſame Principle, and to be the property of the 
2 beir. But the executor, we have ſeen,” is entitled 
to hops, though growing on ancient” roots, for 


* I Hargr. Co. they are produceꝗ Py manurance and induſtry. 
. 


V nr. 116 Although Fabel trees n belong to the 

: ſoil, yet, "Tf A. ſeiſed in fee, ſell the timber trea 

on his land to B. and B. die before "Ret are felled, 

m 5 Pac. Abr. they {ball belong to his executor . So, if a man 

| * 935-59 ſell his land, reſerving the timber trees, they re. 

main in him by particular contract, as chattck 

diſtinct from the ſoil, and ſhall go to his executor, 

For, in both theſe caſes, | in conſtruction of lay, 

they are abſtracteg from the earth, although they 

2 Bac, Abr. are not e ſevered by t the axe 1383 
64. off. Ex. 60. 3264 # 

15 But, if a a tenant i in tail ſell the timber trees on 

bis ſoil, ſuch ſale will not be effectual without 

: docking the intail, ynleſs they were actually felled 

in the life-time of ſuch tenant, otherwiſe they \ will 

1252 25 deſeend, with the land, to the iſſue . 80, if 4 

11 ce go. leaſe . Joy life or * eh the trees, 

n CM Sis | they 


U. N. WHICH. 60, 70\THE- n | 5 


bey contitue-paicel x of the inheritance, ſo long ag Þ | 

hey are annexed to the land, and deſcend vnd it 

o the heir. So, if a feoffment be made excepting -- 

he trees, and the feoffee afterwards” buy them, © 

hey are re-annexed-40, and become part of, the” — | 
aheritance b. So, where à leſſee for ears PUT- p Com. Dig, 

haſed trees growing on land, and had liberty to 2 Cs. %% 
ut them within eighty years, and be afterwards : . T. 
dought the inheritance of the land, and died; it A 
nas held, that the executor ſhould not have the 

res, for, although they were once chatiels, yet, 

y the purchaſe of the inheritance, 5 PSP re- 

nited to he ge: % 


Such perſonal chateels' inanimate, as 80 to the 
eir with the inheritance, and not to the executor, 
re, for the moſt part, denominated heir-looms. 
[he termination loom, in the Saxon language, 
ignifies a limb, or member; conſequently heir- 
dome denotes limbs or members of the inheritance. 
bey are ſuch things as cannot be taken away 
thout damaging or diſmembering the freehold. 
| hateyer, therefore, is ſtrongly affixed to the in- 
tance, and cannot be ſevered from it without 
lence or damage, quod ab ædibus non facild 1. 
litur, is a mæmber of the ſame, and ſhall paſs 
the heir, as chimney-pieces, pumps, tables, and 
ches, which have been long fixed. The law 


the ſame in regard to enn leads, pales, 2 — | 
(ts, rails, window-ſbutters; windows, e 
glaſs or otherwiſe, wainſcots, doors, locks, - 
my ACRE mill, * 


or BIR lo Boar 11 


©. like. They ar annexes the fchl, and 
| 54 Bury Feel. ny gente e Nee 1 


L. 256. 3 Bac. 


\ 


Abr. 63, Of. 


8 Although Nause and looking-gjadſes gener 
go to the executor, as perſonal chattels, yet, it bu 
been held, that if. they are put up inſtead of v 

e © Getz they ſhall belong to the heir. PORT 

| £3Vern. 568: to the houſe ative, and ee 81 


But, — e 1 | 
ſeventh, it was adjudged, that if the leſſee annexg 
any chattel to the houſe for the. purpoſes of h 
trade, he may diſunite it during the continua 
of his intereſt, if he can do ſo without ' prejudic 
to the freehold. And, therefore, that if ſuch left 

be a dyer, and erect a furnace in the middle ofit 
floor, not aſſixed to any wall, he, and by conte 
quence his executor, may take it down, duruy 
the term, if it can be removed without 1njury | 
the inheritance ;z that, while the term continue 
be is the owner both of the floor and of the {ut 
nace, but that, if it he not ſevered while my 
tereſt ſubſiſts, it goes to the leſſor, or his 
inaſmuch as the leflee is not man 1 wy 


u ; Bac, Abr. ſabjedts of alteration . 
63. Keilw 28. 
Ow. 70, 71. 


* 1 „in e 8 0 — 
S. 368, hab, on principles of public policy, been g 
| relaxing; therefore, it things of this & 
de removed without injury to the fabtie of 
houſe, or che ſoil of the freehold, they hal | 
| 6 bt "ae be the * 


Abl. 113. it e 


2 Str. 1141. 


WY 1 „„ 


nodery tables} although faſtened to the leer, 5 
rates, iron ens, jacks, clock caſes, in whatever 4 
pode annexed to the freehold, have by more recent 
aſes been held to belong to the executor: * Di | 
lo have hangings, tapeſtry, beds faſtened to the att 
cling, and iron backs to chimnies , $0, likewiſe hs: 
1 fayour of trade, brewing veſſels, vats for dyers; L. of Ni N. 5 
id ſoap- boilers eoppers. So alſofurnaces, though * vo. 120% © 2 
ixed to the freehold, and purchaſed with the 

jouſe®. It has alſo been ruled, that a cyder mill = > og 
ected on the land thall go to the executor, and 1 Atk. 227% 2 
jot o the heir. And in à caſe where the litigating e . 
arties were the executor of the tenant for life, and 4 173- 0 
be remainder-man, the] Lord Chancellor ſeemed to Hargr. Co. 

e of opinion, that a fire-engine ſet up tor the be- - NG 
efit of a colljery, as between heir and executor, ** 2? | 
night in ſome jnſtances be conſidered as perſonal 
roperty*. Such latitude encourages improve. = Lor v Lord Hard- 
nents, and is beneficial to trade. But if theſub- tn v. Ls OT {ge 4 
ect be not capable of removal without injury to 3% *5- 
be freehold'; as, if a furnace is ſo affixed to the 
nil of a houſe as to be efſential to its ſupport, i it 


tall not be taken avay by the executor * + 


The ancient jewels of the crown are alſo held to Al. 
e heir-looms, for they are neceſſary to maintain 
he ſtate, and 0 e the dignity of the e 


vereign ". p 


. 4 


8 ald he Se of $. J em lr von, and 
| go to the heir AA. 5 


or chars 4: | Boor 


There are alſo oiher perſonal chattels, which 
ſcend'to. the heir in the nature of heir-loomg; 
ancient portraits of former owners of the Manſion, 
though not faſtened. ro the walls, 'a monument 
tombſtone in a church, or the coat - armour of li 
5 ' anceſtor there hung up, with the -pennons, al 

125 25 other enſigns of honour ſuited to hie degree 
4x7 1 Pews, alſo, in a church, may immemorially d. 

ſcend from the anceſtor to hy heir, as * enant 
to o his houle”, | : 


hs the ſpecial cuſtom of hd pig carriage 
and alſo various articles of houſehold furnitur 
Phe and implements, may be heir-looms. . But ſud 
t | 
vw Bl * cuſtom mult be ſtriQly proved. 
Lit. 18. b. 
On the other hand, a granary built on pil 
in ee Plc is, by cuſtom, a chattel, and | 
WET Vin. Abe. 8 
hog 1 longs tothe executqr ". 
"The heir 1s likewiſe entitled to other perſor 
chattels i inanimate, to which this appellation 
1 755 heir-looms does not belong. An annuity, althouj 
18 ſupr. only a chattel-intereſt, is, as we have ſeen”, de 
Ini Vin. Abr. ſcendible to the heir *, So, a grant from the cron 
of one thouſand pounds per annum, out of the fu 
anqͥ a balf per cent, Barhadoęs duty, with collate 
* 5 1 ral ſecurity for payment out of other revenue, i 
Dr. & a though a mere perſqnal chattel, haying no relatio 
7 Com. Dig: to lands or tenements, nor partaking of the aan | 


Ro 5 un of a noun, vas * to the heir. 


— 
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. WHICH 60 IN sbcekss0u. „ 


| $0, where a copyhold tenement was burnt FRET 
1d money, collected on briefs for rebuilding _ won 
2 lodged in the hands of 2 Svardian Keen 
unt in tail who died under age; it was held that n, 
he money ſhould go to his heir, both becauſe ff 
ie intail, and deeauſe it was copyhyld; but that . 
lowance ſhould be made to hie perſenal repre- | 
-ntative for the amount of the intereſt of the mov 


ey from the time it was ſo lodged to the death of 
de net r dle not we n 
Ano a „ e | 

1 Vel. 460. | 


If A recover land and Pg gs or a deed rela- 
he to land and damages, and die before execu- 
jon; his heir ſhall have execution for the land or. | 
leed, and 28 executor 15 this a ee eee ee 


45, 169. Cre. , 
„ lt | 8 
8 E 0 T. W. 
of chattels which go in 22 „ 


CHATTELS given to a corporation aggregate, 
the dean and chapter of a cathedral church, the 
wyor and commonalty of à city, the head and 
ellows of a college, ſhall go in ſucceſſion; butin cafe 
a ſole corporation, whether created by charter . 
t preſcription, as a biſhop, parſon, vicar, maſter 
f a hoſpital, and the like, chattels real and per- 
nal in poſſeſſion, and in aQion, belong to their 
lpetive executors. Such property ſhall no more 
o to their ſucceſſors, than it ſhall go to an heir; 
( or 
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. bis ſueceſſors, his executot ſhall have it“, 80, 


£4 es 65. india, and wat. in his corporate en, 


2 N. Com. | F 31 111 


Ab: wilt " Butby + "a e en ſole e 00 


1 i. tom has been frequently adjudged good. 
1 18. 60 in ſome inſtances, particularly of chattels. in a0 
. the law is the ſame without a cuſtom*. As if tl 


1. 


5 tos lucceffion i in a 1 polite i 's an. ii 

a Com. Dig: caſe of à priyate perſon So, if ite chattel h 
— granted to ſuch ſole corporation and his ſucceſſor 
2 28 „ @ As, if a tetm for yeats be granted to à biſhop, an 
3 mo an obligation or other ſpecialty be executed to lin 
and his ſucceſſors, he can take it only as a privat 


48. 2. 


and chattels in ſucceſſion, as in London, wh 


the chamberlain is. a ſpecial corporation-for . 
ing bonds for orphanage money. And ſuch ei 


e Harg Co. preſident of the college of pliyſiciatis recover! 


Litt. 9. a. not 1. 


5 Via. Abe. debt againſt a party for practiſing withouta licence nit 


3 a his ſucceſſor, and not his executor, ſhall have 
ſcire facias on the jodgment, fot the debt vun 


$x Roll. Abr. covered as due to him and the college. ese 
315. 


So, if the —_ of an % tecovet iu ü 
character the arreers of an annuity due to the b. 
pital, and die, they 80 to a eee and i 
3 to his executor . ta 
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|; f chattels which £0 to . deviſce; of ee 
and berein of emblements, and heir-looms,., 


A  DEVISEE of the lands is entitled to all un 
attel intereſts which have been ſtated to belong | | 
the heir *; and in one reſpe& he has an advati- = * Bl. Com, 
pre to which the heir is not entitled, Such deviſee, ES 
1d not the executor of the deviſor, ſhall have the 
mblements. © Thus it has been held, that if A., | 
ſed in fee of land, ſow, and deviſe it to B. for 

e, remainder to C. in fee, and die before. ſeve⸗ 

ance, B. ſhall have the emblements, and not the 
xecutor of A. Or, that if B. die before ſeverance, 

i executor ſhall not have them, but they ſhall go 
him in remainder, Or that, if the deviſe be 

nly to B., and B. die before ſeverance, there his 
xecutor ſhall have them, although B. did not ſow. 

teſe points were ſo adjudged on the principle, 

at the deviſee, in relation to the chattels belong- 

x to the lands, ſtands in the place of the execu- . 

x by the expreſs terms of the will, This diſtinc- „ 57. 
n, however, ſeems not very reaſonable*: It . Vid. Hob, 
pears ſtrange, that the corn ſhould pals to the. 2 „ 0 
iſee as appurtenant to the ſoil. and yet ſhall not Ln 
ſcend to the heir. But a deviſee of the goods 
xk, and moveables is entitled to growing corn 
preference both to the deviſee.of the land, and BEA 
executor . FEE, « ; 12 19 


* = — 


* * wh * 


tow i f and induſtry he has employed i in raiſing its . 
Ev. 240, 241. 


| = A of was uncertain, and determined by the a& of Gol 


| Lins 55s b., 
_— 746; has been held, that at common law, on the deal 


Or chris N Wt 
In pls to the rights of the executor of tenaul 
for life; as oppoſed to thoſe of the remainder. mas 
it is a general rule, that where & party hath a uy 
certain intereſt in land; and his eſtate deter 
yet be hath a title to the corn that is fown, anal. 
the other emblements om the land, though tbe int 
property of the ſoil be altered. With-theyiew al 
giving all poſlible ehcouragement to agriculture, 
| the law has created a property in the emblemeny, 
- diſtin& and ſeparate from that of the ſoil, and ha 
provided that ſuch property ſhall be at the entir 
diſpoſal of the owner, that he may, not decline cure 
tivation, leſt the harveſt ſhould be reaped by i 
ſtranger. Moreoyer, the tenant who has ſown hort 
acquired a property in the corn by his expence ad 
labour. It was his own in its origipal ſtate, an 
before it was committed to the earth; and his pon: 
perty ſhall not be diveſted by its being ſown on hi 
on grownd, and the leſs, on account of the f | 


On theſe . the dodtribe of emblemen 
in reſpe& to the executor of tenant for, life i 


founded. Therefore, if ſach tenant ſow the lane 
and die before ſeverance, inaſmuch as his e 


his executor ſhall have the corn, and he may takel 
C356 * fromoff theground of the remainder-man*; 800 
TY of tenant in dower, her executor was entitled to i 
den. 3.6. 2. corn; and chat the ſtatute of Merton , which gu 
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* bis | 
ne has * 


ler the power of deviſing it, Was ry only in 
firmance of the common. law, e e OM 


n I A, ſciſed in fee of land, fow, and 9 Au. 55 * 
nines, ey it to B. and die, before ſeverance,, the corn be | 
„ belong to B. and not to the executor: of A. | 
1 the principle, that every man's donation is. to... 

« taken moſt ſtrongly againſt him, and, pa og "Is 
hall paſs not only the land itſelf, but alſo te 4 
nents, Whattels, which are incidental to it“. I. A. ſelſed ! Ir 
nd hu fee of land, ſow, and then convey it to B. for = 
ente, with remainder to C. for life, and B. die be. 7 
ore the corn is reaped, C. ſhall have it, and x 

he executors of B., for B, had no property in the \ 

un ariſing from his own charge, and induſtry, 3 

ce ut merely by A. 's donation of the land, to which 

he corn is appurtenant; and by force of che ſame = 8 8 


. 
- 
* 


is pn onation, by which B. had a right to the corn, C.. | 
on ul entitled to it after the death of 3. 1 il Lot | 
he {ki ad Ev. 247. Hob. - 
| 132. Roll. Abr. = 


If a ſeifed i in 3 ſow Re and give it to B. 737 

N x life, remainder to C, for life; and they both 

mene before ſeverance, it ſhall go to A.; for when 

e force of the donation is ſpent, the property 5 

all reſult to the donor. If diſſeiſor of tenant m oiib. Er 

t life ſow the land, and ſuch tenant die before Hob: $36: 

W'crance; his executar, and neither the difſeiſar © 

taker the reverſioner, ſhall have the corn“, But ; B«c. As. i 
Wc: ſhall not be regarded in favour of the execu- * = 

e deu of the tenant for life, any more than of any | 1 

| to lier executor, as emblements, or as diſtin from 

thts * they re the en 
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160 ie crarrers | Beet 
b "ad are planted for the dance of future eng 
1 1 g tions. Therefore, if ſuch tenant plant oak: 80, 
* Cork 553: Es. Other Ander trees, or trees not timber, or bel ot v 
1 b. or buſhes, they ſhall not go to his executor, bu Ibeaſe 
** him in remainder ?. If, as we have feen, the ug 
Dig. Ae nant in fee make a leafe, excepting the trees, i trees 
Es, Lis. 25: © afterwards grant the trees to the leſſee, they tis « 
Lat. 270. not re-annexed to the inberitance, but the e 
5 has an abfolute property in them, and wk 4 
q Cor. Dig. 80 to his executor *. | nr 
4 Co. 63. b. tena 
| But if we tenant by the ai: or in don be t 
or after poſſibility of iſſue extinct, cut down m cue 
3 they ſhall not go to the executor, but to the ate 
v x Com. Dig. mainder- man, or reverſioner . 80, if A., tem hal 
1 Co. 12. for life, with remainder to B. for life, cut de 
» Com. Dig, trees, they ſhall belong to dim f in reverſion” 1 
' AL s H. ed 
5 Yet, if thee be a leſſee "a life, or years, t 
out impeachment of waſte, he has ſuch an inten 
and property in timber trees, that, in caſe the) 1 
cut down in his life-rime, or dertogelie bony bn. 
© con. big 5 7 an to his executor '. | abl 
'Biens, H. een 
— 4 og II the trees are e down OY tempeſt in ſeq 
Move 327: - life-time of ſuch leſfee, or during the term, M ed 
ſhall go to his executor, and veſt -equally ui! 
v 14 Co. 84, they had been ſevered by the act of the pan the 
: Roll. Rey. But a leſſee, though without impeachment of viii lea 


has not an abſolute property in the trees; for I 2b 
they are not cut down in his life-time, or dur me 
4 the term, his executor _ not have them, bo d 
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hall go to the lefor, as anne ed to the freetiold “. . 1 Rel Raps; pi 
So, - A., teriant for life, without impeachment 8 1 
of waſte, with power to cut trees, and to make 
leaſes for three lives, leaſe for three lives, except- ©? © WM 
ing the trees, and die befpre they | ate cut, the * &% 
trees are re-anhexed, and ſhall not be ſevered by 8 


his executor *. gs . 1 Eu 


A wid 1. auler vie, is Confideted by the law, 
in regard to emblements, in the ſame light a 
tenant for his own life; and, therefore, if a man 
be tenant for the life of another, and the ceſtui 
que vie dle after the corn be ſown, the tenant pur | 
auter vie, and in caſe of his b his executor, 1 
ſhall have the emblements”. J. Ko # n 2 982 
The advantages of emblements are allo extend - 


211 r clelgy, by the ſat. 28 H. * 12 CY 


The leſſees ar tenaua for ” at common « law, 
bn the death of the lefſors, -exerciſed the Giro. 
able privilege of quitting the pfemiſes, and paying 
kent to nobody for the occupation of the land ſub- 
ſequent to the laſt quarter-day, or other day aſſigu- 
ed for the payment of rent. To remedy which; it 
u now enatted by ſtat. 11 Geo, . c. 19. f 15.-that 
the executors of tenant for life, on whoſe death any 
leaſe determined, ſhall recover of the leſſee a rate- - 
able propottion of rent from the laſt day of pay- . 
Jury ment to een . 
Nor d | 

M 2 


en vn Abe, 


145. Moore 11. 


c Supr. 153. 


nnn 
1. 


8 majnder-man. And indeed reaſons of public con- 


the heir ©. But it has been till more ſo, as de. 


and the reverſioner * 8 


orin "at ſhall be conſidered as his perſonal eſtate, 


A tenant for life would be diſcouraged from mak- 
ing improveniWts, if the benefit of them might de- 
volve not on his perſonal repreſentatives, but on a 


tf . > life of. a manor. ſeize an u 


| die before the year ang day are Wale I all de 


long to his executor”. 
-In regard to heir-looms, 1 have already ſatel, 

that the ſtriftneſs of the ancient rule has in later 

times been relaxed, as between the executor and 


*F 


: 
tween the executors of tenant for life, or in tail, 
Hence it has been adjudged; that a fire-engine 
ſet up for the benefit of a colliery by tenant for liſe, 
and mall go to bis executor, and not to the re 


venience operate more ſtrongly as between fuch 
parties, than even as between heir and executor, 


remote remainder-man, Woven the PAR n after 
the improvements were. effected *. 
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of the chattels real e hs rabbis ths 
 berein alſo. e wag real CR 5 
. "11s dee wee e —_— 
W656 2t Df 2052 
eng en of. Pw. a „ complits make * 5 
perſons ſubſiſts between the huſband and wife. ; 
As long as the relation continues, they are regard» RT 
ed as one individual. The very exiſtence of the S; 
viſe is ſuſpended during the covertute, or'entirely , 
merged or incorporated in that of the huſband, 
On this principle, whateyer perſonal property be- 
longed to her. when * is do in 0 buſband 
eee br e eee e Vs 


And, firſt, in regard 1 rake Someare D. 2. 
in the nature of a preſent veſted intereſt;/in others 
ſhe has only an intereſt poſlible, or contingent. Of 
the firſt claſs are leaſes for years, eſtates by ſtatute- 
merchant, Ratute-ſtaple, or elegit, or any ether 
chattel real in her poſſeſſion. The ſecond claſi is. 
litinguiſhed into ſuch as are called peſſibilicifh, 
and ſuch as are denominated contingent intereſts 3. 
u, if a e e er . 


3 1 . 
l N . 1. not. 1. 


| 1 e 418. jet to alienation by the hulband i in his life-time*; ' 
E 2 


3 8 in execution for 1 debts", * 


| erm 2 


. 
— 


* 


OF HArTELS NAI. Boop i 
_ alter A.'s death to B. B.'s intereſt in the reſidue 
the term operares by way of executory deviſe, and 
is ſtyled a poſſibility. But, if a real eſtate bee 
mited to A. for like, and after the deceaſe of A, 
and if B. die in A.'s life-time to C. for a term q 
- years, this operates not as an executory dene 
but as a remainder, and, 27 5155 ir conſidere| gree 
as 82 contingent m 5 


In ihe chattels real of the wife, Nen vel. Ide? 
e an ĩũtereſt in the nature of a joint · tenanej of 
the huſband and wife i is created by the marriage, 
and is a conſequence of their legal unity, but ſub- 
Oe as for example; in- caſe of a leaſe for years, be ſhall, 

during the coyerture, receive the rents and profit 
of it; but if he does nothing more, on his dying 
before his wife, it "ſhall ſurvive to her, and fhall 
not go to his executor ;" but he may during the co. 
verture alienate it, either directly, or conſequent 

2 by fi ſuch acts as ſhall induce an alienation, He 
may! ſell, ſurrender, or diſpoſe of it in his life-time 
at his pleaſure. On his attainder or outlawry, it 

hall be forfeited to the king, « or it my be take 


432+ Harge: Co. e 


Lier. 46 

le has alſo curing coverture 2 rig] __ 
ſuch poſſible, and contingent intereſti as have been 
9 mentioned, unleſs, "perhaps, in thoſe ciſet 
where the poſſibility, or dontingency is of ſuch i 
nature that it cannot happen during his life, A 
Purge hate is granted to the huſband 2 

r 


* 
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xr their bras, n "i KEN 
he ſurvivor * Or unleſs in equity at leaſt; * 10 Co- 51, 
re or executory intereſt in a term, or other chat; Lan. 48. b. 
4, were provided for the wife with the conſent of 4 5 
e huſband before marriage, for in that eaſe his E. 2. 
liſpoſition of it e ha: nen 3 
gement. Ran GAs! t Hargr. Co. 8 
7 Un. 351. 5. not. . 
If the huſband diſpoſe a not of the chartels reale 
he wife in his life · time, and die before her, they 
ball not paſs by his will, nor ſhall they go to his 


ecutor; for, not haying altered the property in 


his life-time, they were neyer transferred; from the 
riſe; but, 3 the ſhall ee e 


4 . 
cient poſſeſſion *, __- 4.46 nen, *.1 77 2 Bl, 1 


But, if the huſband grant the terw, on 000 fle 
that the grantee ſhall pay a ſum of money to. his 


executors, though the condition be broken, aeg | 4 | 


the executors enter, this is a diſpoſition of the 
term, and the wife is barred of it, We 


intereſt was paſſed auß. % b 
eee 


and the huſband bring an ejectment 1 in his own 
ume only, and recover, this alſo is an alteration 


* P 


ofthe term, and veſts: it in the huſband; ; for bis; , qua Abt” 2 


ſung alone is expreſſive of his intention to.diveſt i 


Cs. Lite, 
1 enn * wem i d 
e er ntuogns . | # 7. Het 7 9 


9 oe TITS. 
Fan 
= Nen 
my 
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ice n 27 ſurvive ; but he dannot charge ſuch chattel [real | 
"Pogo 3-1 a beyond the coverture; as, if he grant ia rent atio 


| in Hargr. Co. Met Wy denn Hin #36 eM Regia: Ny chat 
” Plowd. 418. 


4 a = reverſion, inaſmuch as the: wiſe was not party 


| +3405 Ls Bl pay the money, and enter and die, the wiſe 


or CHATTELS REAL, *\! . bee 


| If he ſubmit the term to the arbitration af 1, Wl;:cu 
a? © (ew ' who. awards it to B., it will be a diſpoſition by thy 

k Dyer 18g. -hoſband-againſt his wife 80, the huſband. may 

Sy makes teaſe of the term, to commence l 


death and it ſhall be good, alhoughithe viſe 


charge out of the term, and the wife ſurvive, ſhe preſe 
ſnall avoid che charge, for by her ſurvivorſhip ſhe 


is emitted. to the term, of which the ene 


Litt. 35 1. Mt W12G0W17 d: een | 1001 preſ 
Nor if there: be at Mas can exe lute] 
cution he ſued out after his death | againſt; the 


* 2 term"; nor ſhall it after his death be extended on Io 


344. 246. 1 


0 Koll. Abs, 3 ſtatute or recognizance acknowledged by him; 
366 lor, as it ſeems, for a debt doe from: ae. 
p 2 Roll. Abr. king”. Nor has his diſpoſition. of part of the term {Worn 
Abr. — the effect of a diſpoſition of the whole. Au, if A, Nur: 

be poſſeſſed of a term for forty years in right of bis con 

wife,” and grant a leaſe for twenty years, |reſerying 
9 a rent, and die; although the executors af the hul- 
band ſhall have the rent, for it was not incident to 


to the leafe, yet ſhe ſhall have the veſidue of the 
q Hargr. Co: term . If the term be extended, the wife [ſhall 
ene. haye the term aſter the extent is ſarisfied?;" If the 
„ nhuſpand and wiſe mortgage the term, and the huſ- 


$1 Ball. Abr. ſhall have it. If the wife and her huſtand were {hn 
. joint · tenants of a rent · charge for their lives; the Ni 

wife, in caſe He ſuryiyey ſhall have the arrears 
incurred 
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incurred during the coverture *,- If the huſband x Rol. 1 Abe; 
and wife make a leaſe reſerving rent, and ſhe al- * 

Ent after the death of the huſband, the ſhall have 

the arrears incurred i in his life · time 
huſband be entitled to an advowſon in right of hie 

viſe, and; after an avoĩdanct, bũt before preſen- h 
tation N15 ws He and N _ executors” ſhall 
elend“ 9 b Al | 2 Chan, Dig. 


In pe the wie die 31 5 huſband, all the $51. p 


chattels real of the wife, in which there exiſts a 


that without taking out adminiſtration to her . 1 co, 
To entitle himſelf to her chattels real, which, are & Fa 


not ſo veſted, he muſt make himſelf her repreſen- 345- 
ative, by becoming her adminiſtrator. It ſeems 
formerly to have been doubted, whether, if, having 
urvived his wife, he died during the ſuſpenſe of the 
contingency on which any part of his wife's pro- 
perty depended, his repreſentative, or his wife's 
pext of kin, had a right to the benefit of it; but 

by 2 ſeries of authorities it is now ſettled, that the 

uſband's repreſentative is beneficially entitled, as 

ll to this ſpecies of the wife's property *, as to Hargr. Co. 
i other,” which devolved to him either as ſurvi- ac. _ 8 
vor, or by virtue of the grant of adminiſtration; 

And, although the huſband's right to ſuch grantbe 

erſonal only, aud not tranſmiſſible, and, 28 1 


file obliged by the ſat. 31. E. 3. to commit admi- 
N the ma: ef Kig et cho with, yet ſuch 


ATE LAS. 


reſent, actual, and'veſted intereſt, become abſo- c Co. — 4 300. 
utely and entirely his own by: ſurvivorſhip*, and Daren & Feme, 


E. 3. Roll. Abr. 


wwe before ſtated*; the ſpiritual court be in ſuch .. 


* | 
* 
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| 167 | 
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Or, if the » 1 Rell Abe, | 


- Baron & Fenin, . 


|, 2x Vern. 718. fore marriage, it was ſettled on her with the aſſent 


5 Chan. Rep 345. 


| Chancery 2 M. & 


Abr 727. 
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grantee is regarded i in equity, as à mere truſtee 
þ Sed vid. for he 1 e n of the huſband *, i 


Hargr Co. 
Litt. 351. 


1 nt nf tenant in dower ond a leaſe PERS years and 
n pot. marry and die, the huſband ſhall have the rent in 
eee 7, © arreariin his wife's life time. And by the ſtat. 32 
Hen. 8. c. 37. arrears of rent due as well before u 
after covertvre to the wife, ſeiſed in fee, in tall 
or for life, are on her death given to the huſband, 
If the huſband be entitled to an adyowſon in right 


* 


— ' of his wife, and he ſurvive, he ſhall have an avoid. * 
-A, op ance which happened during the coyerture* Ry Fe 


| wife were poſſeſſed ar her marriage of a truſt tem 
Ban & ae, to her ſeparate uſe, the ſurviving huſband ſhall be 


* ſpecial cal f, 
, wh 1 entitled to it except in ſpecial caſes*; as, if, 


2 vers 37% of the huſband ©, If the huſband and wife mon 
Sed. jd. 2 Bro. gage a term of the wife, and the huſband ſuryjy 


f Com. Dig. he thall muy the ity: of yr cri . 


Der ©. I the huſband ſow the land, of which heisſcif 
t lob. 3. in right of his wife, and ſhe die, he ſhall have NI 
5 Ci. 1. of profits. Or, if oy die before the wife, and | 

e Lin, 54 55 fore ſeverance, his executors ſhall be entitled i 
them; but it ſeems, 1hat in the event of his ſo dy 
ing, if che lands were ſown before the marriage, il 
wife ſhall have the profits, and nat the exeputo 
of the huſband; for the .corn committss.t9 to tl 

ground belongs to the freehold, and is not t 
8 of ferred to the huſband, and therefore as it was 
Hargr Co. diſpoſed of in his life: tim; it devolves to the vik 
hald 3 


. or if A. ſeiſed ib foe, 
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.rrender them to the uſe of his wife, and die be. 
vre ſeverance, it ſeems that the wife ſhall have 

e corn, and not the executors of the huſband; 

x this is. a diſpoſition of the Corn as appurtenant MM 
>the land, and; ſince the huſband:diſpoſed of it MW 
ring his life, it cannot belong to his executors*. t Roll, Abe. = 
ut, if the huſband and wife be] joint tenants, an and | | 
ie huſband ſow the land; and die, it ſeems, the 


and, porn ſhall go to che executor of the huſband; for 
ie 1and is not cultivated by a j int ſtock; the 156i. 13 * 
void. n is altogether the property of the huſband; and Abr. 727. Sed 


thall not be loſt by being committed to their joint 1 R * 


ng oleſſion, any more than if it had our ſown: in wert f. Via. 


11 } Abr. tit. Em- . 
| 0 eee ain ae, dlemente, pl. 

7 e 16. Com. Dig. 
* f N ; Nena & "NE 
mort 
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$ECT. II. 55 | 


ve He ger ſanal wh go to the widow: " and 
berein, of ng perſonal chattels f the "We as go to 
the ſurviving buſband. | : 


CHATTELS perſonal, or choſe in „Gion, "2s 

bts on bond, ſimple contracts, and the like, do 

t veſt in the huſband, until he receives, or re- 
vers them at law. When he has thus reduced 

n into poſſeſſion, they become abſolutely his 
eie, and, at his death, ſhall go to his repreſenta - 
a, or as he ſhall appoint by his will, and ſhall 
 reveſt in his wife *, og Miu | 8 an Con. 


or CHATTELS PERSONAL "Baer l. 


1 In reſpeft to ſuch choſes in action ah wftedin tue ot tt 
5 . wife before her marriage, the huſhand muſt ſue 
F. 2 Roll. il Abe. jointly with her to recover them. As to ſuch « 


Cs Ls TE 537. the wite's chaſes in action, as accrued Toes 
2 Vel. 656. 


84. 3. to the coverture, he may ſue Siber a in Nb bind d 
|  e2 kev. 107. names, or 8 at his ES WING. ec 
. , E 4 

AI 36. Vid. 7 


| TewRep 349 If he] join hes in * aQtion, andy re ver 455 N 
ment, and die, the judgment will ſurbive to ber be 
on the principle, that his bringing the action it 
his on name alone, is a diſagreement to the wiſe 
intereſt, and indicates his intention, that it ſhal 
not ſurviye to her. But, if he bring an action it 
| the j joint names of himſelf and his wife, the judg 
maent is, that they both ſhall recover, and, there 
N fore, ſuch action does not alter the property, no 
imply an intention on his part to do ſo, and, con 
ſequently, the ſurviving wife, and not the repr 
Tentative of the-huſband, is intitled to * fo 
| 4 Com Dig on the judgment“. ; 
| Baron & Fem 
V. Hargr. Oo. | 75 n 
I Lit ee: Indeed it has been aſſerted by great author 
| 1x Ven. 396. that, even in the caſe of the huſband's ſuing alot 
Þ for the wife's debt, and a dying before execution 
41 bis wife, and not his rechts. N thus and 
= © 3 Atk. 21, titled *, 2 WT / 


Such chattels ſhall, 4 funias Grin to hel. 

if the hucband die before be has proceeded to nun 

kl. Com. duce: them into poſſeſſion . Hence a portion duly: 
* to an orphan i in the hands of the chamberlain 0 
3 London, unleſs it ” recovered: or received by th 


* 


% WHICH GO r 0G. w. ff. 


\uſband, ſhall, on his death, 50 to his wife, and 

ot to his executor, for it is clearly a choſe in Ace 

jon . So, if a debt be due to the wife, althoughrg com. Dig. 
ge debtor become bankrupt, and the huſband peme. E. 3. 

ent lim the debt, and pay the contribution- money, = I _— 
in nd die before any dividend, his wife, and not his 

xecutor, ſhall receive the debt, for by ſuch pay» 

| it the property ſhall not be altered, So, if an h com. Dig- 

ſtray come into the wife's franchiſe, in caſe the pa d 


Feme, B. 3. 


uſband die without ſeizing it, his wife, and not | wb. 2 J 


n it N are entitled to the ſeizure-: In all Ze. 4. 3. % 
ne ele caſes the huſband's 7115 is aan wich . Cans 

| e coverture! oh 1 by 8 
n i Co. Laa. 181. b 


judge But, if the huſband unt 2 letter of attorney to 

here. to receive a debt, or legacy due to the wife, and 

» no. receive it, but, before he pays it over, che huſ- 

conſd die, it ſhall be conſidered as having veſted in 

repre: poſſeſſion, and ſhall, £9 to his executors*, 1 all Abe, - 
ch are the principles of law on this ſubject; but! 453, = 
equity, it is held, that à ſettlement before mar- 4 
ee. if made in conſideration. of the wife's for- 
on ve, entitles the repreſentative of the huſband, 
0g in her life-time, to her cheſes in action. 

t it has been aſſerted, that if it be not made in 
nſideration of her fortune, the ſurviving wife 
ll be entitled to the things in action, the pro- 
: ty of which has not been reduced by the huſ- 
0 nend. So, if it be in conſideration of part of her 
une, ſuch things in action, as are not com- 
on Bid in that part, it is hd, ſarvive to the wife. 
la And, 


4 
4 
q 


| - 154 8 : 80 cities efigojet, Bok en 


| Ana, in a caſe where 2 ſeltleddend” was made F* 
provide for the wife, without mentioning her per ch 

| ſonal eſtate, the Lord Keeper decreed, that ti ur 
eſtate ſhould belong to the repreſentatives of the eg. 
huſband, ard held, that in all cafes where then ber 
is a ſettlement equivalent to the wife's portion, i the 
hall be intended that the huſband thall have ti the 
portion, although chere be no S * tba pro 


ER purpoſe”: | OY pur 
1.3 f. WW... 3 3 
e . Equity, alſo, confiders Wan due on N it, 
412, 2 Vern. 48 a choſe i in action, and i it ſeems to have been fo law 
$03. Ca. Temp! merly underſtood, that, fince the huſband" enc 


not diſpoſe of lands mortgaged to the wife i fo gr I 
without her, and the eſtste renatned' in her. fl 

or her repreſentatives, were entitled to the mon 1 
at incident to it; but; that in regard to a mor tels 
gage debt, fecured by a term of years, as the by lute 
band had an abſolute power over the term, tha 
was o 6bſlale to the debt's veſting in his re! 
| fentatives ; but this diſlin&iof is exploded, u 
it is now held, that, although, in caſe of a m0 
gage in fee, the legal fee of the lands in mortgi 


*»  eontinueinthe wife, the is but à truſtee,” andt 
1 truſt of the mortghge USES _ 5 ae Þ of i enz 
- e lot 
Litt. 35+ not. It we 
11. P. Wms. 


n . le betend and with bes Geciesth ent 


„in right of the wife, and the huſband die, the 

5 nefit of the decree belongs to the . 2 bot 

© Hargr,Co. the executor of the huſband”, ag ALY iter 
Lit. 351. nt. | tion} 


- 11. Chan. Ca. 
27. 


4s 


Ca. V. 
But, if the wife's fortune be in the court of 
chancery, on the huſband's death his repreſenta- 
tives ſhall be entitled to it, ſabje& to the ſame 
equity as before, in favour of the wife. In caſe of 
her death it ſhall become the abſolute property of 
the huſband; and it has been held, even where 
the court detained the fund, in order to enforce a_ 
;roviſion for the wife, and made > decree for that 
purpoſe, and ſhe ſurvived her huſband, yet, that 
on her death, his repreſentatives were entitled to 
it, inaſmuch as it had abſolutely veſted in him by 
hw. In theſe caſes, it ſeems to make no diffe- 
ence, VISTA DE any iſſue of the marriage, 


— 


| Chas, —_ 


tels real, as we have ſeen, . ſhall become his abſo - 
ute property. But her choſes in action ſhall go to 
her repreſentatives, excepting the arrears of rent 
due to her, which, as I have before ſtated, 'on 
der death are, by ſtat. 32 Hen. 8. c. 37. given to 
the huſband. The ground of the diſtindtion is 
tis: The huſband is in abſolute poſſeſſion of the 
chattel real during coverture, by a kind of joint - 
tenancy with his wife, and therefore the law will 
dot wreſt it from him, though if he had died firſt 

t would have ſurvived to the wife, unleſs he had al- 
tered the poſſeſſion in his life time: but a choſe in 
Wition was never in his poſſeſſion: He could ac- 
(uire it only by ſuing in his-wife's right, and, as 
ter her death he cannot as hufband bring an ac- 

don in her right, becauſe they are no longer one and 
the 


WHICH'GO TO THE W W]. 1473 


er not!. 1 | Wi | r Foal, If, 


In caſe "kh huſband farvive the 4 her 1 Ambl. 50g- ; 


r 2 Bl. Com. 


4 
FELS P ERSONAL | en it 


/ - * the ſame vation: in law, therefore he can never u 
ſuch recover the poſſeſſion... But, in the capaciy 

5 of her adminiſtrator, he may recoyer ſuch thing 

in action as become due to her Val, Ns wk 


bf 


435+ P 
10 chattels dal or lai in reden of th 
wife in her own right, as ready money, jewel, 
1 houſehold goods, and the like, the huſhand hath 
an immediate, abſolute, and actual property d 
| volved to him by the marriage, which x never 2 
reveſt i in the wife, or her Ter; "Wh. 


435 3 Fac. 
| — 3 Soch chattels al as are given to the wife af 
7 the marriage ſhall belong to the huſband, and ly 


= fhall be entitled to them, although they had nd 
© Com. Dig. come to his poſſeſſion at the time of her death 
E. 3. 1 Mod. Thus it hath been held, that if a legacy be left i 
124 435, à wife, to be paid twelve months after the teln 
tor's death, and the wife die within that perio 
her buſband is entitled to it, for an immediate in 
tereſt was veſted in him, and ſubject to his rele: 
: Com Dig. before the time of payment + 


2 Roll Rep.; , Moch are the legal conſequences of the unity 
"Huſband and wife ;, but courts of equity, althoug 
they recogniſe the rule of law, which conſiders 

_ huſband and wife as one perſon, | yet, in ſoa 


 1Fonbl. $5. Caſes, will treat their intereſts as diſtinct“. 1 


3 «os property be given generally to the wife, it fa 


veſt in the huſband, both in law and equity ; 


fo 3/4 4 {IE 4 54h 
4 »F 84 
8 *® 5 - 
— Pg 


th. V. te 80 W e 157 
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fall it be foppoled 10 be. for her Speis 2. We 
though ſhe live apart from the huſband . „ 
ra it is given to the ſeparate uſe. of the wife;* aus | 
ſhe ſball be Re to it in equity independently . 
«And, though | it were „( 62. 


| qu were interpoſed, jet it was formerly 4 
Joubt, whether the ould take it where none were 4 
pointed“. It is now, however, ſettled in the 1] ren gu, f 
ffirmative.. It has been held, that, whete A. de- a r. war 79. 

ſed lands in fee to his daughter, a feme covert. 4 
or her ſepatate uſe; without ants truſtees; it 
hould be a truſt in the buſband, for it makes bp | 
fference, whether the truſt be created by the act — 
he party Jo. or by the act of the law . 3 

here a bond was bequeathed to a wife, for EE 

de and ſeparate uſe; and no truſtees nominated, 2 & 

t yas held to be n * in an rte e 
quity *. 9 | „n. = 


n 235 ORF”; whats che” 
ft is expreſsly | for the ſeparate uſe of the wiſe," 
ut will infer it from words not technical, or from 
de circomnſtances under which the gift is made, 
x, as it ſeems, merely from the nature of de 
dect; thus, where an eſtate was given to a hu. 
ud, for the livelitiood of hir wife, he was con- __— 
red as a truſtee for her ſeparate uſe*,. 1 Au 
re diamotids were given to the wife by the hal, = 
als father? "68 bb wnortland, * was held, that 
were a gift to her ſeparate uſe, and that ſhe . 
in equity entitled to them in her own right © e Atk. 9% | 
N And, 5 


. 


3 


4 


* 


Rs or CHATTELS f PERSONAL, Bong is Mo 
"i And, where 2 foreigner made the vife a Preſent 

| of trinkets, though not expreſsly for her ſepa rate 1 

avs le; Lord Hardwicke, C. ſeemed to chin they roy 


. f 1 1 "24 37 
de hem ee 
Sitte, likewiſe, from the wal the wife, WF" 
although the Taw” does not allow the property to 
piſs, ſhall; Without prejudice to creditors,” be ſup- 
| ported in equity, whether truſtees be interpoſed, Wi” 
41 n or Hot l. Thus, where the Huſband transferred ſua 
one thbuſstid poumds South Sea annuities” ill the Wi" 
4 name of his Wife; ſhe was held entitled to them, 
| «14-211. as \giveh te her Tepatate"uſe*. Sb, trinkets given 
344. 3. to the Wiſe by the huſband; itt bis lifetime, were Wi" * 
$6 3 Atk. 12 0 decided to be her ſeparate eſtate *. „ And, 59 Rats 
24 huüſband allowed his wife'to make a profit of all 
16A þ e fruit, and other trivial niatten 
Cs - -ariſing'from! che farm, beyond" what was uſed in 
ie family, cut of which ſhe Taved ohe hundred 
e pounds, which the huſband borrowed, on * 
death, the court of chancery allowed the agre 
ment, us Abreaſonable encoura ement of the 3 
| frogality,! and admitted her to come in as a cred 
| g3P. Wm. tor for That fuin'®.”” 80, Where the buſband |agreed 
—: that the wife ſhould abus > Buineas « of ever te- 
7 "nit, beyond the fire Paid t to the iviband f ih 

| retiewsl® of 4 leafe; this Was allowed” to 

un 3. Wan Wife's Tefutate money". 0 But, in all "fuch 5 
* Toni . co'entitle the wife to ſüch Mowance, there mul 
E $3 res 19, be ſulficient ful for the- payment, of, debts | 
1 Nor will the court, in a caſe, permit 2, Fido of 
de dete of the huſband' > hates, while hei is liv- 


we nt pq il 


2 F 1 oy rs 2 a ing, 


45 ; = z » 
Gat — re , " | 


1 


* 


ng, for that Solid not be i in the nature of 4 mere a 
rovifion, which i is all the i is entitled to“ e i 5 Ack. 2. 


ley 

10 But, if the huſbakld and Wits 1 le wether, ad: 89 
. provide her with, cloaths and other. neceſſaries, 
1 nd ſhe demand not, but ſuffer him to receive 

up- rents and proſits q her ſeparate eſtates d her 

led, money, or if ſhe; accept payments Went o 

rei bat be is entitled to on his, death, neither ſne > 4. , 
he .- ber repreſentatives, Hall have, an agen ah % , 12 
15 uch ſeparate eſtate, farther back than a year, for 1 ee — 
Feel e ſhall be preſumed to have waived her right to 1h 


he antecedent produce. et, under particular 1 . wii. | 
rcumſtances, it may be/otherwiſe 3; ag\wheraithe 4; 34 360. 3. 

ite had three hundred pounds per aunzm pin -· Vene q 
loney, and the huſband, for ſeveral years before : 1 pq 
s death, Paid her only two. hundred, but promiſed dniw# te 
er that ſhe ſhould have the wholaat Jaft;iſho wag s Rag 
ad entitled to allahe arrest. E add 3th „EA LP 
Ca. Abr. 140. 


122 Inlike manner ſhall the be entitled to all treaty . | 
Ms he Tk ee ee bens abe der 4 
8 TH 7% ing Ali ga. el A tam ; p f | 
Ri But, if A. propoling. to give a married Woman * 9 
LS ney for her ſeparate uſe, and, to ſecure it, give RA 


* note for a certain ſum, as received, pro- eee 
iüng to be aceountable, it ſhall be aſſets in the 9 
ands of the executor, of the huſhand. 80, like ö Ant us. i 71 4 
le, if a married woman depoſit money in ;ꝛ ͤů L 


1 


anc 8, ahm for her ſeparate uſe, it hall be 8 3s 5 
ſide Ae of aha huſband's estate . 4 . 56. 
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or PARAPHERNALIA: * Book ti 


e 


1 * 


e the wifes paraphernalia. 


"THR wiſe alſo, may acquire a legal piopery 

in certain effects of the huſband at hit death, 
n ce. which ſhall Turvive to her over and above her join. 
Wo ture oridower; and be ndr ner ä 
Te. 4 ap Ge. . e roar | | 


. 
ES 4 3 e ere fic pepe à term, 
Sbichg in law, imports her bed, and neceſſary 
dg apparet; and alſo ſack ornaments of her perſon a 
, argagreeable te the runk · and quality of the hul- 
. 2 band. Pearls and jewel, whether uſually worn 
Dee by the wife, or worn only on birth · days, or ode 


q Cro Car. 343. 
1 3 Mk. 394, e occaſions *, nn 


Towkat: amount ſoch claims ſhalt roads 82 

point which cannot admit of (ſpecific regulation. 

It muſt be left, on the particular eee of 

188 oe. e, to che diſeretion of e court? 
8 


5 
45 


N hy 
IJ | ba eie Quan Elabihs AY to | 
1 value of ſte hundred marks, were allowed, inthe 
1 Leet 166. Caſe of the wife of aviſcount*,” A diamond chain, 
Moore 313- "of the value of three-hundred and ſeventy pounds 
| Cro. cre. Where dhe lady was the daughter of an earl, at 
34 .Jon. 33% wife of the-king's ſerjeant at law, in the reign ol 
ap Charles the firſt, was + conſidered as reaſonable 
C : Jewels 


11 1 
279. 8. K 


— 


* J —_—_— r 
F M = 


Gn. v. OP PARAPHERNALIA, N 5 279 ˙ 3 

levels and plate, bought with the wife's pin. 

neys to the amount of five hundred:;pounds, which AAR: 

bore a ſmall proportion to the huſband's eſtate, 4-0 

were regarded in the ſame light”: And Lord w rer. , 

Hardwicke, C. held the widow of a private © - 7 

gentleman to be entitled to the jewels worth three 

thouſand pounds, as her paraphernalia, and that 

the value made no difference in the court of chan - 

cery . By the cuſtom of London, a. Eitizen's Wi- * 2 Ak. 77. 

C 8 

iz, but not all”, > 4.702. Via. Abe, - if 
| _ Chan, Rep, 179. += 

If the huſband. deliver cloth to the wife for her | | 

zpparel, and die before it be made, ſhe ſhall have _ 

the cloth, as of this ſpecies of property *. I the 21 Boll Ate, 7 

buſband preſent his wife with jewels, for the en - 

preſs purpoſe of wearing them, they ſhall be 

eleemed merely as paraphernalia, for, if they were 

conſidered as a gift to her ſeparate uſe, ſhe mighe 

e of them n and 0 defeat his in- 


The bulbund⸗ if inclined t to fo unhandfome an 
exerciſe of his power, may ſell or give away, in 
ls life-time, ſuch ornaments and jewels of the N 
ife, but he cannot diſpoſe of them by will *. ba Bl Com. 
þ caſe of a deficiency of afſets for payment of 12 222725 
lebts, the widow ſhall not be entitled to ſuch be- <1. Wing | 
pbernalia*, not even, if they were preſents made 4 oy — - | 


ober by FA huſband before marriage ; nor ſhall 2 5. 


& de ſo 9 WL EL Nu be ee 4 as, er 


9 


— 


ä Or PARAPHER) | don 
'% aha % te buban's det, alhogh ”—” 
ca P: 5 8 ene houldaftermards fall in Mute 


5161» bite elle ittagdig l 


|. 3 But, fuch. de though fabje@ to to the 


A 


„ 3 Atk. 393: redeemable for his widow," Me! 


| 


oo ſhall þe preferred to the legaeieg of the hul. 
band, tand the general rules of marſhalling aſſeu, 
(Which will be treated of Wende- ey 


15 2 * Wes in giying . to inch. in 


1 P. Wms. 729. 


2 P Wms. 542. * 2 


SY 7... ' If the r — his. 'vife's paraphernali 


2 and die, leaving a fund ſufficient to pay all hi 
5 debts, and to redeem the pledges, ſhe is entitled 


3 , ; ky EY have them redeemed opt of the perſonal eſtate", 


So, where a huſband pledged a diamond necklace 
of the wife, as a collateral ſecurity for money bot. 
rowed on a bond, and authoriſed the .pawnee to 
ſell it, during his abſence, at a ſum, ſpecified, it 
was held that this amounted not to an alienation, 
if it were not ſold in his life. ame, and that ĩt wa 


441 : "x 75 : + 7 


1 
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Ifa 8 by marriage articles, agree to — 


ſuch part only of the effects of the; huſband as he 
; 4 Bee. Abr. {hall give her by | his will, ſhe is exc uded ed from her 


i Gl Dig paraphernalia”. But ber neceſſary. apparel ſhall, in 


eme F. 3. all. caſes, be protedded, as decency and humaniq 


. 2. ? require, eyeh againſt the chain. of creditors , 
Wr n 

36. 2 Koll. 
Abr. 72 Ae the huſband bequeath tc to the Side Per jewels 


. ug "her life, and then over, and ſhe 2 275 elec- 


87 9 tion to haye them as her paraphernalia, he het execu- 


18 Vern; 246. tor ſhall have no title to demand them, 


"©. 
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or THE WEB T or 4 DONSE vorn © cee. 


NOTHER ſpecies of intereſt in the dane 
A property of the deceaſed remains to be con- 
idered. Such 28 Veſts neither in his'executor, 
nor his heir, nor his widow, in thoſe: reſpective 
characters. It is created by a gift under the fol- 
owing circumſtances. When in his laſt ines, 
and apprehenſiye of the approach of death, he de- 
livers, or Eauſes to be delivered to a party, the 
polleſſion of any of his perfonal effects to keep in 
he event of his deceaſe. Such gift is therefore 

led a donatio cauſd mortis. It is accompanied 
rich the implied truſt, that, if the donor live, the 
property ſhall revert to him, fince it is given only. 


1 contemplation of death EN 
A 2 5 * ul g 


To ſubſtantiate the gift. there mult be i a ua ache ow 
dition or delivery of the thing. The poſſeſſion” 
f it muſt be transferred in point of fact. Thbe it. bets 
uſe, the ring, the jewel, 'or the watch, muſt be 
nen into the hands of the donee, either 'by the” 
nor himſelf or by his order*. But there are ba ver. 437. | 
ale, in which the nature of the ſubje& will not? F. Un , 
Imit of a corporeal delivery; and then if the party 6. 
ves as far as he can towards trans ferring the poſ- 
ſion, his bounty ſhall prevail, Thus, a ſhip has 
1 held to be Ailitetek” b by the delivery of a bill 

kale defeaſible on the donor's recovery. And 


"OG" 


| E TT CY or APONATION MORT1S CAUSA.. _ 


e recent eaſe, the Lord Chancellor ſeemed ty 
| > de of opinion, that ſuck donation might de * | 
I _ vel. jon. ed by deed or wriung.: 8 5 | eſſio! 


4 
* 4 
F 


E The 3 alſo of the key of a b or tl 
which goods of bulk. were depoſited,” has been 10 
= termined to be a valid delivery of the goods for Wi: : 
W425 5 ſuch 2 purpoſe *.. | 80 the delivery of the key of; 
= trunk, bas been decided to amount to 2 delivery Wh ua 
e Prec-in Chan. of, the unk, and ity contents. Nor jn thoſe in Jona 
Wa Vi ſtances. were the key and bill of ſale conſidered in WF |; 
*. 116. the light of ſymbgls, but as modes of Wu the 
fa vet 43. poſſcſhon a and enjoyment of the property $93 
* 8 in e of 3 bog a fo 


- an notes * | In all theſe — the. donor 4 ing 
= Þ. Way, livers 28 complete f eite ax the ſubjo8 m matter ur 


q Rep Ty 272 will permit. 
= But bills of en promiſſory. notes, ol 
= | checks on bapkers, ſeem. incapable of being ibe e 
ir. E. bissig of ſuch donstion . The deliyery of bet 
N 1 8 Ch: Rep > inſtruments j Is diſtingy iſhable from. that of a. bond, 
= - * which is a ſpecialty, and itſelf the foundation of 
3 the action, the deſtruction of which deſtroys the 
demand; whereas the bills 25 "ys are 2 


ee 06 9 I 


Nor 1 a delivery merely Fan have ſuch 
geen Ah TW "A. LY of hos mo 


4 51 


di 


u er a DONATION ür eau. . jag 
place till after the grantor's death, 2 fixpence 
n delivered by way of putting the grantee in poſ- 


eon; the eccleſiaſtical cqurt:held ſuch delivery 
o be inſufficient for the purpoſe, and pronounced 


in Wor the inſtrument 233. 4 will. Soit was determined ! 3 vel. * 
de. Ws chancery, that the delivery of receipts for South 
for Wea annuities was in like manner ineffectual, and 


of 3 tut, to make it complete, there qught to have ern 
ser of the Rock *, Leaſt of all dall ſuch =» V< 431, 
in. ſcration be effeftuated by parol, as, merely ſaying 


din 1 give,” without any act to transfer the proper- 5 

the . Nor ſhall a preſent abſolute gift be conſidered a » ver. 444. 
So of this denomination. To bring it within the en. 440. 
chan, it myſt be made to take effect only on the 


eth of the donor *. Therefore, the gift of a o vet jun. 135. 
heck on a banker, # Pay to ſelf or bearer two 
wundred pounds“ and alſo of a promiflory note, 

eing abſolute and immediate, was held clearly on 

at ground to be no donatio mortis cauſd”, But p 2 Vel. jun: 
here the donor gave à bill on his banker, with E atk, 
ae expreſſing that it was for the do- 

s mourning, and giving directions reſpecting it, 

he bill was decided to be an appointment in the 

ature of ſach donation, ſince it was for a = 
ce]: ily ſuppoſing death *. - | . A211. Was. 


44. et vid 


dimple contract debts, and arrears of rent, are 
capable of this ſpecies of diſpoſition, nn | 
an be no delivery of them. AEDT x 2 


E 


4 


- 3 Vel. un. 119, 


oF 18 Q KPH rn Wen | 


Wpelber the delivery of 4 m mortgage degd 


2 = . amount to ſuel gift of the money due. on the vr 
wor. a Ve. 436- ys is a undecidet pointes." 99 909 77 
J 9 Anu ert 3 to} ieiſtant 
| 3 ie Ane die, NO! intereſt of palin Wake i 
_— dale veſted; nor is it neceffary that the git 
ig Abr. ſhould be proved as part of the will!; not in the 
17. . Wms. N 

| 445 3 P. Was. executor's aſſent to it requiſite, as in the caſet 


, 5 . com. à legacy“. But the gift, — 39.0 male 
1 2Veſ. jun. wall! not en ne ereditors . 
120. | 4 T8 tir ni 
'w 2B. Com. ; 
7 12 2 Vel jun. Such! is 0 ie which the executor, ws heir, 
> , © e ſucceſſor, the deviſee, the remainder-man, th 


= ' widow, and the donee mortit cauſ# of me t elt ly 
13 Wen, * Tay boy rr e as, 75 


* 
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property in the ſpecific coin maſt of neceſſity be 
utor's on money, it is incapable” of being dif- 


le for its value; and therefore a creditor of the 
|tator rannot'by Feri facias on a judgment reco- 
cred againſt the executor, take ſuch money as 


or died indebted to the executor, or the executor 
ot having ready money of the teſtator, or for any 
ther good reaſon, ſhall pay a debr'of the'teſtator's 
ith his own "money, he may elect to take any 


ot more than adequate, the chattel by ſuch elec- 
jon ſhall become his own *. | 


nount to the full value of all his effects in the ex- 


utor's hands, there is a complete tranſmutation 
| g of 


AP. 


HE property which an executor ive "y his | 
repreſentative capacity muy, in certain in- 
ances, be converted into his own. As, firſt, in 
regard to the ready money left by the teſtator. 
n its coming into the hands of the executor, the 
tered; for When it is intermixed with the exe! 


nguiſhed from it, although he ſhall be accounta- 


fecific chattel as 4 compenſation; and if it de 


But if the debt due to him from che teſtator 


1 * 
„ 294 
. 


: bonis tellatoris in execution *. So, if the teſta- a OF. E 89. 


pot. Ex. 8g. 
Dy. 487. b. 
Plowd. 185. 


t 
- 


* 


1 n HOW EFFECTS SECOME {EXECUTOR'S. Book 


of the property in favour of the executor, by the 

mere act, and operation of law: in the former cal: 

his election, and in the latter, the mere operation 
of law, ſhall be equivalent to a judgment and ex. 
ed. 135. ecution, for he is incapable of ſuing himſelf*, 


So, in the caſe of a leaſe of the teſtator devolrel 
on the executor, ſuch profits. only as exceed the 
yearly value ſball, as it bas been already ſtated, 
| held to be affets; it therefore follows, that if the 
executor pay the rent out of bis own purſe, th 

12 profits to the ſame amount ſhall be hie“. Ther 
are likewiſe other means of thus changing the; 
perty. As, if the teſtator's goods be fold under | 
lier facias, the executor, as well as any other per 
ſon, may buy ſuch goods of the ſheriff; and in cale 
he does ſo, the property, which was veſted in hin 


| * ener, ſhall be _— into a property * 
e Off. Ex. 91. proprio . | 


If the executor among the teſtator's goods fin 
and take ſome, which were not his, and the 
Tecover damages for them in an action of neh af 

or trover, in this, as in all ſimilar caſes, the ge 


' ſhall become the Reman Property becale 
f OC. Ex. 92. nene | 
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18 ebe bee 
1 of an executor, the intereſt of the one in the 

roperty of the deceaſed, is in all reſpecte the ume 

cha of the other. The intereſt of ſpecial or « 4 Of: Be ag. 
| adminiſtrators is;\ alſo, duting irs contil . n is 
= the ſame'as/ that of an executor ; but F. W.. 
are not inveſted, as will be ſhewn in ity ps: . ate 


place, with the ſame e NINE as 

dor 5 to him*, +4] e 
| VOOR Y 218 3 Bac. Abr. 3. 
— oi ates: wt | 
the huſband has a joint intereſt with her in the 
leds of the deceaſed; ſuch as devolves the whole 
niniſtration upon him; and enables him to a 
it to all purpoſes, with or without her afſent< C Lord Ray. 
creforeit is held, har he may ſorrenderor diſpoſe | Ada =; Ya 
iterm, which-was veſted in her in that capacity, a os 1 8 
Nh * ſurrender, or diſpoſition, ſhall be binding 27 Term Rep, 


d her. So, a gift or releaſe of any part NN 2 Rep. 40. 
ieee ene ; 
' ſhall” 


% © 4 


, 


— 


, 


Dy A MARAIED WOMAN, L EXECUTRIK. Sai I 


ſhall be equally available ; but the wife has n0 
right to adminiſter without the huſband j and ſuch 
ach, as have been juſt mentioned, if performed by 
| her without his cancurrence, wil be of no vil. 
2 Salk. — e b. In _ of the bande 8 Wa. the interet, 
. bbdt if de die, it ſhall old 3 Dubbed, 
5 inaſmuch as it belonged to kim merely it her right, 
b OF. Fx. 208. as repreſentative of the deceaſedꝰ And although, 
— AUR generally ſpeaking, a feme covert cannot make : 
TOY AST wilt wibouttheiaſſent of her hurſhand, yet withoyt 

3 | his, aſſent ſhe may make a will and continue the 
1 5 executorſhip f in reſpęct to the property thus veſted 
1 60,27 in her in aufer droit. Hence, if the wife of A. 
e baue debts due to her in het on right, and is allo 
. en 20. executrix to. B., and make a will without her huſ- 
band's aſſent, appoim ing an executor, the will in 

* to the gaods and credits u hich belonged to 
ber as the executrix of B., ſhall be valid, and her 
13 executor may prove it in oppoſition to the huſband. 
* But as to the debis due to her ãn her private capi. 
city, the will ſhall be void, and the huſband may 

take adminiſtration: ſhe ſhall be conſidered! as dy: 

ing teſtate in regard to the property of which ſhe 
e poſſeſſed as executrix, and, as inteſtate in re- 


yard n ahn u, eue ge 
e . | li l VBN Hines M 


20 


” 
Was! 


* DB 4G 24897 1 

"if there be fan executors; Pr ee 
OP are regarded in the light of an individual per 
ſon. They have a joint and entire inteteſt in the 
teſtator's . which is * of being di- 
vided; 


1 


1 MI. or SEVERAL EXECUTORS, « ug. 
ed; and, in caſe of death, ſuch intereſt hall 1 Cem. Dig. 


0 Admon. B. 
lin the ſurvivorꝰ RW. | Er 13. 

" | 9 8 
ss alſo an executor of an executor, in however Dy. = 1 


mote a ſeries, has the ſame intereſt in the goods ſupra 16, 


the firſt teſtator, as the 10 wa immediate e- 

tor A - n Com, Dig. 
; Admon. 2 

An adminiſtrator de bonis non, has alſo the ſame A a, A: 


tereſt in ſuch of the effects as remain unadmini- 3 273. b 


red, as was velted in the executor, or antecedent | 
Iminiſtrator. 


An executor de ſon tort has no intereſt whatever 


the property, and therefore can maintain no 8 
ia in right of the deceaſed *. -. n 
| 477, 47% 

2 Bl. Com. 509, 

But if the executor de ſon tort ks out admini- p11 Vis. Abr. 

tion, it ſhall to moſt purpoſes qualify the wrong, 22 
| veſt the ſame intereſt in him as in other admi- 47% Me 


ntors, and conſequently ſuch as ſhall have re- 2 * 


on to the time of the inteſtate's death . Tum 


2K K. 
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vided; | | 8 
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5 0 , 


8 the e funeral. : 
ſubjeRt. now leads me to condider; the. 5 


* 
9 > 


powers and duties of an executor, or admi- 
iltrator * 23 . . , WE. ee 


And, firſt, 50 ha bury the bessa neveliing «{ 
) his rank and circumſtances *. It has been al- b Prec. Chaz. | 
ady ſtated, that an executor, before probate, may Yom Pt 
rform this pious office ©; and that the perform- « gupe. 44. © 
Ice of it by a ſtranger ſhall not conſtitute him an | 
tecutor de ſon tort%. The expences attending it 4 gupe. 19. 
al be allowed in preference to all. debts, -e 
larges ; but the executor is not juſtified in n eg 
ig ſuch as are extravagant. Nor as agataſt $5: on ** 
editors ſhall he be warranted in more than gre 2 
lolotely neceffary: - In ftrianeſs, no funeral e- e. 18. 
aces are allowed inthecaſe of an inſolvent eſtate, "tt 


fre. 296. but not for the pall, or ornaments*.' Still leſs l 


| . 2 e. 26. *. 


„ 


192 ; 5 . or THE INVENTORY. Booꝛ ll 


n for the colin, ſhroud, and ringing the bel 
the fees of the perſon, clerk, ſexton, and bearen 
* oy pr ky charges for feaſts and entertainments be admitte 
dog K. 235 and indeed in any caſe they ſeem i 2. | 
© - 3 fo mournful an occafion*. If the executor negle 
u OF. Er. 131, the bfervance of theſe rules, he will be due 
| with a ſpecies of devaſtation or waſte of the tel 

tor's property, which ſhall be prejudicial only: 


e Dee himſelf, and not to the creditors or legatees'. 


The executor mult alfo prove the will, or in c 
1 inteſtacy, the next of kin muſt take out admii 
ſtration within the fix months limited ” the! 


$ i * tute, 9 they reſpectively 1 
> 22, 


- 
: N 
g -” 
: 5 ; 
je F d 
4 . a ; 5 


SECT. . 


| Of the mating aged — 


AN executor, or WOE Ag before he adn 
kiten, except by the performance of ſuch ads 
5 | cannot be deferred, as diſpoſing of periſhable 
1 4 Burn Zed. ticles*, is likewiſe bound, purſuant to the flat. 

CNY Ham. $4 - paſſed in affirmance of the eceleſul 
„ cal law, 84 an inventory of the deceale 
COM perſonal eſtate and effects, in the preſence of 

leaſt two of his creditors, or legatees, or 16 

of kin; ITT default, or abſence, of 


ot! 


. l. OFTHE INVENTORY: , 

cher honeſt perſons; and the ſame ſhall cauſe to 

e indented, of which one part ſhall be delivered in 

jo the ordinary upon oath, and the other part ſhall 
rem! in in the poſſeſſion of ſuch executor or admi- f 
viſtrator. And the ordinary ſhall not, under the 
penalty of ten pounds, refuſe to take ſuch inven - 8 
when ſo preſented to him. Alſo by the ſtat. by hae, "q 
ak ag Ger 2. c. 197 48 bath been befote men- b . ; 
oned*, an adminiſtrator muſt enter into a bond, 
wth two or more ſureties, conditioned, among * ** we? 
ther things, for bis exhibiting into the regiſtry of 
he court, at or -before.a day ſpecified, a true and 4 
erfeft inventory of the goods, chattels, and ere. vane 4 
ere 1 vin. Abr. 


„ 


An inventory is thus nenked for the bene of 4 
editors and legatees, or parties in diſtribution *. . Bee. Ave . 
| is to contain a full, true, and perfect deſcription 941% 2 
nd eſtimate of all the chattels, real and perſonal, - _ 
n poſſeſſion, and in action, to which the executor ; | 

r adminiſtrator is entitled in that character, as di · 

inguiſhed from the heir, the widow, r e 
iis cauſd of the teſtator or inteſtate. It muſt $i0- 3 Bac. 
bdiftinguiſh ſuch debts 2s are ſperate, and thoſe 7 Bed bed. 

dich are doubtful, or deſperate . By the execyu- 5 

it muſt be exhihited within. »-competage e Lr 7 2 

ut ſhall be ſo conſidered, depends on the diſcre- fl. F. 1. 
on of the ordinary, regulated by the diſtance at „ 
ich the goods lie ſtom the reſidence of the exe · | 
ator, and other eircumſtances . An adminiſtra- b z Bac Abr. 
is- bound; purſuant to the ſtat. of Car. 2. fi n 
a before the ordinary bythe l. L. »65- 
eee time | 


2 8 l | or Tit ENT . en 
. Give geen he neues of the bert an 
F . 


251 


| And the judge bas nuthorlty to cite or — 

. . either of them for ſuch a purpoſe, not only, at the 

18 8 ſuit of a W but at bis own diſcretion, 
” 4 Bun 3. 23 

| , In peint e ee it is the 400 10 

10 of an executor and adminiſtrator, of their out 

be Hen, aceord', to exhibit an inventory; the former, wit 

8 . in & reaſonable time, the latter; at the time limite 

by the condition of the adminiſtration- bond. Ani 

tee courts formerly conſidered the neglect of thi 

gl duty in a light unfavourable to the party, * 

ally where there was a deficiency of aſſets; an 

although not conelufive againſt him, yet as er 

poſing him to imputation; and that the;omiſſ 

was the leſs to be excuſed, fince neither at |: 

nor in equity is the inventory final; it is permit 

ted him to ſhew that the aſſets come to his hand 

amount, from unforeſeen. circumſtances, to 

| m4Byrn.K; than he may have originally tated them". Þi 

E 6. er although ſuch be the legal obligation impoſed 6 

TE. an executor or adminiſtrator, in every cale, | 

produce an inventory, yet the practice of the { 

ritual court ſeems in this point ts have t 

gradually relaxing: at one period, it appen 

to have been uſual for the executor ot admil 

ſtrator, after probate or adminiſtration, to ex 

bit an inventory, which was conſidered -as 4 

thenticated by the general oath he had taken ft 

the due execution of the will, or adminiſtration 


the effects, and for erkibiting a true * 


; * 


al. or THE INVENTORY, 1 195 4 


ler then he was liable to be called upon to exhibit: 
farther inventory on his ſpecial oath, at the ſuit | 
of a party intereſted '. But according to the prac- » 4 Burn Ped, 


ice which at preſent prevails, neither the executor 2 
or adminiſtrator, in general caſes, exhibits any 344 


wentory whatſoever, unleſs he be cited for that "= 


or, or legatee, or party in diſtribution *; and i in „ r. nat. 
at caſe, his former general oath will not be ſuf- 
cient ; but the inventory thus exhibited, muſt be 
aified by a ſpecial oath, either rer. or by | 
irtue of a commiſſotr?, 255 2 y 4 Bury Fed, 4 


It ns Ri the | part of 2 prudent perſon who 

ſtains this office, in every caſe to ſee. that the ef. 

ſes are carefully appraiſed, and reduced into an 

mentory, not only becauſe he may be cited here- 

after to produce it, but alſo, becauſe a diſtin& 

nd accurate knowledge of the fund is neceflary, - 

n vill more clearly appear from the ſequel of this 

ork, to direct him in the ſafe execution of the 

uſt, Indeed, if a party adminiſter without mak: 

bg an inventory, the law will ſuppoſe him to 

bare allets for the payment of all the debts and le- 

pcies, unleſs he rebut the preſumption; whereas, 

F he make an inventory, he ſhall notbe preſumed 

bo have more effects of the deceaſed than are com- 

piſed within it; and the proof of =y omiſſion is 

ben thrown on the en party N.. e 17> $4 L. 266 Eccl, 

| But i it 7 not « nocefury, according to the modern 

padtice, . that the appraiſement and inventory 
ea vo + . ſhould 


* 


N 4 


urpoſe in the ſpiritual court, at the ſuit of a credi-- N 


i. Fs or THE INVENTORY. Boox If, 
mould be hae exaQtly purſyant to the letter o 
mute ſtatute. If the effects appear to have been yp. 
þ pralſed fairly, and by perfans of repute, and te. 
duced into an inyentory, ſuch inventory ſhall ob- 
5 . credence, unleſs it be falfified by the adyerſe 
WE: 4 Burn Keel, party, And an inventory may be diſpenſed with 
e, "altogether, if it ſhall appear clearly to the tour 
3 3 4 burn Eccl, to be unneceflary *. As, whete A. died poſſeſſed 
r ofa large perſonal eſtate, and appointed his eldeſ 
| ſon executor; and among other bequeſts, gut 
his ſecond ſon to thouſand pounds, to be paid at 
three ſeveral payments: The fecond ſon cited bit 
| elder brother before the judge of the prerogative 
court where the will was proved, in order to con- 
N pel him to bring in an inventory: But it appexr- 
ing that the two firſt payments had been made, 
and the third had been tendered, the judge decid- 
ed, that there was no need of arr inventory at the 
inſtance of the-plaintiff; and the ſentence wis af 
firmed by the delegates, firſt on appeal, FRO 

tee en on een of review”, . 


on the other kid, the Neige will, in eclal 
caſes, at the inſtance of à party intereſted, « 
etee an inyentory to be exhibited by the execu 
tor or adminiſtrator, before che iſſuing of the] 
date, or letters of adminiſtration, under ſeal; and 
; ſüach inventory myſt alfo be ſubſtantiated by ape: 
FS 4 Burn Fel. cial oath *. Allo, under particular circumſtances 
'1.266. before the granting of the probate, or letters ofad 
_ - miniſtration, the court will, on the petition of 
ey intereſted, n of requiting ſuch inven 


. bot) 
* 


had or THE INVENTORY. 9 7 | 
pry, inne 2 commitſion for the nn and 
-luation of the goods, rights, and credits, and 
lpection of the bonds, leaſes, and other writ- 
ngs, relative to the perſonal eſtate of the deceaſed, 


t his houſe, or elſewhere, on a day ſpecified, 
ith ſuch continuation of time and own may 


ee 94 Fee I. 366, 
ln caſes of this nature, there alſo uſually me 794 

z monition to the other party in ſpecial, and to all 

uber in general. with whom any af ſuch effects 
the deceaſed remain, requiring them to exhibit 

je ſame to the appraiſers under ſuch commiſſion, 

it the time and place appointed for its execution, 
n order that they may be n and inſerted | 


n the inventory . m 1 Burm Te | 


And on ſuch commiſſion. being duly executed, 
e ſhall be brought in, and exhibited, 

| by the hands of the appraiſers, or two ;. 
den 8: the leaf, bat without hee * 4 


In ſuch caſe, alſo, an inventory is often required 
n the executor's or adminiſtrator's oath, of ſuch 
zoods of the deceaſed as have been already diſpoſe - 
dlof · But after an inventory is exhibited, a credi-.x 4 Bur kd. 
v cannot impeach jt in theeccleGaſtical court; r 11 
e ſtat, 21 Hen. 8. which requires an executor or 
adminiſtrator to make an inventory, enjoins him 
any to deliver it on oath into the keeping of the 


* 
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1 Ve. Burn Fel.  ordinary;; and the ordinary is bound ie read 
1922. 2 Met therlans onin being ee 4 v0 

* 4 2 ö . +; 10 
. g Let ba K may tate eden, to thein inven- 
*F | torys which the party is bound to anſwer upon 
oath; but no evidence is admiſſible to contradid 
tttze anſwer. If the creditor be ſtill diſſatisfied, be 
may have recourſe to quay for more effectual re, 
ID Ws 1 


— 


FT Of his 22 the echt., 


TRE next duty of the executor or unhide 

is to collect all the goods and chattels ſo invento- 

ried. For that purpoſe, the law inyeſts him with 

- large powers and authority. As repreſentative of 

_ deceaſed, we have ſeen, he has the ſame property 

in the effects as the principal had when living; be 

$23. com. Hat alſo the fame remedies to recover them 
1 Within a convenient time after the teſtator's death, 
' *  *--or the grant of adminiſtration, he has a right to 
enter the houſe deſcended to the heir, in order to 
\ byid ſupr. 24- remove the goods, provided | he do ſo without vo- 
+ . lence; as, if the door be open, or at leaſt the key 

de in the door; and, although the door of entrance 

into the hall and parlour be open, he cannot there- 

fore juſtify ' forcing the door af any chamber 
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eee in it; but is empowers © 
ed to take thoſe: only, which are in ſuch room 1 ee 
ie unlocked, or in the dogr of which he ſhall find ET 
the key. He Has, alſo, 4 right to take . 
nd other writings, relative to the perſonal eſtate, 
ut of a cheſt in the houſe, if it be umlocked, r 
the key be in it; but he has no right to break open 
en a cheſt, If he cannot take poſſeſſlon of the 2 
ell withoüt force, be muſt deſiſt, and reſort is A 
is action. On the other hand, if the executor e of. Ex. 9% 
r adminiſtrator, on his part be remiſs in removing At, og 

le goods within a reaſonable.time, the heir my 
iin them 98 damage Tenant *--._ ...... ee 
The executor has alſo a right, on producing the _ - 
robate at the bank, and capſing ſo much of it aa „ 
Plates to the teſtator's intereſts in the ſeveral 

to be entered in the proper offices, according 

vhe ads of parliament which regulate this ſpecies res 7 
i property, to have the ſame transferred from the | 


5 of or's name into his own, or to ſuch perſon a 

perty ſhall appoint ; and even in the caſe of a ſpecific 2-2 i 
g be ueſt of ſtock, the executor js entitled to call „ 
dem yon the bank for a transfer; and on their refuſal, 

death, Rey are ſubject to an action at his ſuir, It is per- 

ht to e * and ſubject to all its incidents *, e The Bank of 

der to be adminiſtrator bas the ſame right on producing — hw. - 

It yio- le letters of ee | * 260. 

he key ea d/5gi Oo Co TGENG 


The 1 or el has likewiſe au- 
rity to ſell or diſpoſe of the deceaſed's effects, 
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- © OF/COLLECTING Tu EFFECTS, Boox 11, 
ta Bl, Corn. and convert them into ready money, to anſwer the 


Abe. 240. purpoſes of the truſt ene Pe A Par. Pl ju 


2 Vern. 445+ 
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. 81 


Hei is entitled to recover by 
ER | gabremedics, or by ſuit in equity, whatever per- 
x Vid fopr. 120. tains: to ſuch e eſtate . ne e ee 
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le is alſo empowered to redeem fuch chattek 
aer 126, as the deceaſed may have left in 
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an due to the crown by record, or ville — e 
Of certain dabrr by particular Aatule s. 


HE diſpoſition of the property when thus col- 

lected, and which conſtitutes aſſets, is next 
be diſcuſſed, And, firſt, I ſhall treat of the ap- 
lication of the aſſets in the order preſcribed by law. 
le muſt, in the firſt place, pay all funeral charges, 
d the expences of proving the will, or of taking 


ij the debts of the deceaſed, and in ſuch payment — = i] 
muſt be careful to obſerve the rules of priority; 

r, if he pay thoſe of a lower degree firſt, on ade- 

iency of aſſets, he muſt anſwer thoſe of a higher 

it of his own eſtate The more clearly to trace bs 2 | 
order which the lay preſcribes for the payment 
debts, and which the executor or adminiſtrator 
dus bound at his peril to obſerve, it is neceſſary 
25 conſider them under a wh of claſſes. he 


They are diſtinguiſhed, then, firſt, into debts 4 
he crown, by record, or ſpecialty: ſecondly, Cer- 
n debts W b by particular ſtatutes; thirdly, . 

i Debt 


t letters of adminiſtration Secondly, he mult , . PLE 


| oF DEBTS DUE r THE CROWN © Boox 111, 

| Debts of record in general: fourthly,'Debts du 

dy ſpecialty *: fiſthly, Debts due by ſimple contrad; 
firſt, to the king; : and W to A 8 


*. 


- 
; 
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hb 
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. — 
+87 
5 


| fo all ber debits of whatever narive; 1 well 
- _ of prior as of a ſubſequent date, ſuch as are due 
ax crown, by 82 85 or N claim the 
* 22 8 precedence © CO Oy oy ons. ORR 
133. Cro Elis. | 4 3 | 
os Cx.” - Debts ſecured to the king by ſpecialty; are df 
„ the ſame degree with thoſe of record: for by the 
ſtat. 3 33 H. 8. c. 39. it is enacted, that all obliga 
kbons, and ſpecialties, taken to the uſe of the king 
405 Ex. 134. ſhall be of the ſame natufe as a Ratute-ſtaple* 
The King, by his prerogative, is to be preferre 
before gther creditors, inaſmuch as the law regard 
the royal reyenue as of more importance than an 
br. private intereſt *, Therefore, an executor, who 
"teſtator was indebted by matter of record to th 
king, may plead to an action brought by a judy 
ment creditor, or apy other creditor, that the ie 
tator died thus indebted to the crown, and hath 10 
left aſſets more than to ſatisfy the ſame, and ſuc 
plea ſhall be valid; ; but the defendant mult ſhewtt 
off. Es 134 record in certain So if the creditor. proceed 
2 4 ſue. out execution on a ſtatute- merchant, or ſtapl 
"op | the executor on ſetting forth this matter, will 
. og relieved on an audita guerela t. But the debts d 
733. to the crown, which are ſo privileged, muſt be luc 
e as are due by matter of record, or by ſpecialt 
. which, as we haye juſt ſeen, are of the ſame ! 
b 3 Bac, Abr. tore“ ' "0; I * of * . 


99- Off. 
133, 7 


* 


Il. 


due 
rad; 


. U. BY. RECORD/OR/ SPECIALTY; :: 
te king on wood ſales, ſales of tin, or of other his | 
ninerals, for which no ſpecialty i is given, ſhall not 
e preferred to a debt due to a ſubject by matter 
of record. Hence, though fines and amercements 
in the king's courts of record are clearly debtwof __ 
ecord, and entitled to ſuch preference, yet amerce- 


ments in the king's courts baron, or courts of his h 3B.Coms. 4 25. 5 | 


honours, which-are not of record, have no ſu ch 
priority ; nor have fines for copyhold eſtates, nor 


money ariſing from the ſale of eſtrays within his - 


nanors, or liberties : for theſe are not debts of re- 

rd. So, whatever accrues to the king by attain», 
er, or outlawry, is conſidered. as a debt by ſimple + - 
xontraQ before office found; and, although debts 

due to the perſon outlawed, or attainted, be by 

jbligation, or other ſpecialty, and the outlawry or 

ntainder be of record, yet the law does not bags. 

iſe the king's title before office found: for, till . 
ben, it does not appear by record that any YL 


lebt was due to the party. | 1 258 


3 134. Com. Dig. 
80, if the king > 8 by fimple contract, be wr 


utlawed on meſne proceſs, the, debt is not alter- 
(in its nature, nor ſhall it have precedence, as if 
de outlawry be ſubſequent to the judgment, and 
he debt therefore of record. Nor does the prero- & cem Dig. 
ative extendto a debt aſſigned to the king. There, 1k. & 
re it was held, where the obligee of a bond, after EN Abe. 
be death of the obligor, aſſigned it to the king, 

nt the obligor's executors were warranted in ſa- 
ing a. judgment recovered againſt him in bis 

b ne in preſerence tothe bond. So, alſo, the! Com. Dig. 


5 " arrears 11 Th, As- | 


301. 1 
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arrears of rent due to the crown, whether it be 

fee - farm rent, or a rent reſerved-on-a leaſe f. 

22 Bac -Abr. years, ſhall; it ſeems, „ 
{ 1 , be are pO rk 

=. Bauch is the law in andes debts duo 

e crown, * n or N | 
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Next, in order, a are certain ſpecificdebts;whid 

ſubſequent to thoſe of which 1 have been treating 

'» _ _ - are, by particular ſtatutes, to be preferred to a 
i others, as forfeitures. for not burying in wooller 
ns $ Vac; Abr. by 30 Car. a. c. 3.: money due for letters to er 


4 4 2 Bl. Com 511. Pol oſſice, by 9. Ann. c. 10 and money due f ell 


Li | the eee che poor, by "7 a 2. c. 1 
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& debt of record in general. —07 . 0 
berein of decrees —Of flatutes, and recog: 
—Of docquetting Judgments. 


TO theſe ſacceed debts of record 1 gen 

of which there are two claſſes: firſt, j s 
in courts of record: and, ſecondly, ſtatutes at 
recognizances. The former are of a higher u 
n 0008 y_ a Wer e en n . 


{WF 


: 18 


ca. —— be . 

Seer wernd he ne procect- 7 
een and in d regular courſe” of 
juſtice; and the records of ſuch judgments are en- 
tered on publick rolle, entruſted to the cuſtody of 
; {worn officer ; alſo judgments confeſſed byMhe 
> the rior Jan the fame footing ;_ for, though, 3 
s point of fact, chey were voluntarily acknow- - = 

b ledged, yet they, as well as other judgments, are * 
hich {preſumed to have been given adverſely; ee 3 Bac. ihe, 
ating poſes, gud Apr een is ou 555 1 2 _ 


lle ee 2 42 boch a6 were retb- a 
to tþ — eee eee which were con- 
e fro: ſeſed by him, are in a precedent degree to ſtatute: | 
ad recognizances; for ſtatutes and recognizances, Mk 
of the nature of which I ſhall more fully ſpeak), | 
xe entered into by the conſent of the parties; the 

former, and, till enrolment, the latter, are car- 

red in pockets, or depoſited inelcritoirs, in ſhort, „ c 4 
ue in the private keeping of the creditor himſelf. 5 Co. 28. on 


Nor does priority of date make any difference in = on” 


not. 299. 
tcutor 18 obliged to diſcharge. a later judgment, Com. 160, 360. 


u preference to a ſtatute wt os I | 
Co 1 | 
þ point of ne" ts n Adman. G. . 


410800 9, 60. 
duch i che dee eee 8 
je men iſtinguiſhed from the more private records, are 
ar Lie. Nor is this privilege confined- to fade: | 
gher u vents in the courts of Weſtminſter- hall, but ex. 
g latter irſelf to judgments/in all other courts of re- . - 
4.999% 05 that is to 1. courts- in cities, or towns 
corporate, | 


our of ſuch laſt mentioned ſecurities*. An ex. r . ; | 


ee dawn 
corporate, 3 power, by e 
1 tion, to hold plea of deve abore for tl Tg 
2s, in London, Oxford, and other plates: fo | 
IE although, in the firſt inſtance, ſuch goods on 
Bu can be taken in execution on thoſe judgment 
= 2s lie within the juriſdiction of thoſe - reſpeQiy 
| ' courts; yet, formerly, if the record were reinore 
' Into the chancery, by certiorari, and thence, t 
mittimus, into one of the ſuperior courts of lay 
execution might have been had upon the deſe 
dant's goods in any county in England“; and 
nao, by the ſtat. 9 Geo, 3. c. 70., any of his ma 
jeſty's courts of record at Weſtminſter, may, on 
proper application, cauſe the records of ſuc 
judgments to be removed thither, and may ifl 
writs of · execution againſt the perſons or eſſec 
of the defendants, in the ſame; manner as « 
judgments obtained in thoſe ſuperior courts. & 
n judgment in a pie poudre court, which is a cov 
olf record, incident to every fair aud market, a 
5 «gu Com: 32. jg the loweſt court of juſtice*,, known: to the h 
tun Vin. Abr. of England, claims the ſame preference; and, b 
| $45 Ver. the above ſtatute, its/procels, |after-judgmen 
1 mall be aided in the ſame manner. Nor does tl 
priority of a judgment, in any degree, dependo 
©, , _ theoriginal cauſe of action; a e 

t teſtator on a debt by ſimple contract, is of th 
enen. B. nature as a judgment on a ſpecialty s. 80 10 
EA - teſtator were bound in a recoguiaance, on u 
Lamon, C 2. à . ſcire facias was brought, and judgment give 
, againſt him in his lite me, although jul 
ment be not gudd recuperet, as in caſe of att 


= 


0g Ex. 139. 


{ * - * 


1 1 nn des - * I 
xecution- ae akon ee albjudgments,” a 
this is; in ſubſtance; nn Dans | 
cee ben eee wats 15 LY Wo. 
Yor, i mes one bert eib ** 11 6 
ciority of time material. The judgment credi- 
4 who firſt ſues out a /cite-fatios, muſt be pre- 
red; but, before ſuch writ be ſued out, the 
. * has it in his election, where there are two 
vdgment creditors; to pay which of them he 
leaſes firſt; and; if each bring a ſcire ſucias on 
þ judgment, jet the executor may confeſs either 
tion, at his option, and that, although the:ſcire 
a; wete brought by the one creditor before 'the 
ther '; . 80, where after- verdict for the plaintiff; d l. 40 
eſumpfit; and. before the day in | bank; the de- „ 
adant died, and judgment was entered the next Yo 
m, purſuant to the ſtat. 19 Car. a. ci g. on ſeire- | 
u brought againſt the executor, - it was held, 
at the judgment ſhould by relation be regarded 
ziren in the life-time of the teſtatot, and he 
able accordingly *. But where the defendant it 
ation on ſimple contract, r an diterlocutery as 
dzment, died, and on ſcire faciat againſt his ad-; 
2 a writ of inquiry iſſued, and damages {7 
1, judgment was entered up againſt che in- 
e ; the court inelined to the opinion, that the | 72 
. to the ſtat. 8 & 9 M. 4. . 5 = . 
ht to bang ben enteral} up, not agate the fn. 
himſelf, but againſt his repreſentative ;- and 
* by the — 


W 1 
F -Y 


= = ENTS. Bovt . 
I. Vin. Abr. toe ts ang bond"; 1 
dn . like manner, where a defendant died after 4 wii c 
Fra Þ- + of enquiry dane and before the return of i! 
itt was adjudged that a ire fatiar Hay againſt hi 

q os © | executor, to ſhew canſe why the damages afſſſe 
'" m2 Wil. 243. ſhould not be reeovered"; nor iff N X 
| tte judgment, ny er rs ae, ich 


ON . e pre 4 een 
40 oh a Jr ni 9 ound, Ah 268 be 


| + ons 3 0h dne r 
"a term, or the vacation immediately fubſequent, re 
CY lates back to the firſt day of the term, alive 
the: defendant died before the judgment was n 
_ tually/figned ; and an eneeutlon, teſted the ar 
day of the term, may be taken out upon it agil 
2, Fragyer x, | dis goods”. But, if che'wrir of execution be ut e 
, | teſted till after the defendant's dedrb, it it 
co ee ines and in - , vet fl. e 
judgmant by eee meer f e a er 


12 Tom Rep Hbaf +4 2. W Figs Re IT i 7 | 
7 Term Rep. Fo eb th ty ad en A 15 end 


ER 8 W i dy td 12 
1 1 fraud other creditors, or, if there be any | 


13 | fave of i in force dec judgment hall ot 0 
1 COP f ute reer ver r m. werds. 
1 lt t Bi 


| SS 
tiom of acrount, eee en 

| 57 be privileged eee perde n 

Fx. 1 . eb n ding: Mor (or ret ag H,, hath 

| + 14 e e eee 

|- e — nnd by Sage du 
. 1. 


14 "= 8 Ne 


-- 


vor, „ e bekenne . 
r executor comprehended within the ſame clas 4 EE 5 
of iv  thole which are novercd bn * ade. x as: 15 1 


ſt hi 
Moll ills s Re Mas het wh 6 ata 
deter the executor. has extiauſted the uſſete in tue 
| iſcharge of fuch of the King's debts as are above. 
eationed, or in thefatisfationof other judg mens; 
je defendant may plead generally,” that he hath: 
ily adminiſtered ; and on that plex” he may 3 
jre evidence of thoſe facts, and that will be a ſuf. dani 3 
cent defence“. But if an '#&ion be. — I „„ 
vainſt an executor on a ſpecialty, or other debt fg fle, 
in inferior nature, and a judgment-aguinſt the 2%; . 6. | 
later temains rr ii it _ ee * 
** . en ee 85 * 2 . 
hated 122414; 2 3 danke. go.” | 
1 is held, har axb-datocrites: ee ms 
fertor on a judgment, may poſtpone it to a ſtatute, 
nd the ſatisfaction of the debt on the ſtature, 
ending the writ of error, ſhall be no devg/ffavit, - 
cauſe it was out of his power to withſtand the 
ment of it. The effect of the jadgment it by. 
e vfit of etrot torally nne Wie 
But, if no writ of ertor Rf Ya oem the judg. Id 
at, and a creditor by ſtatute take ont execution, Yar. ag . 
executor is bound to avail himſelf of his reme --—— 
by auqita gquerria ; in order to ſecure a fund for 
e latisfaction of the judgment*: and ſome au- SIDE 
berities maintain, that though 2 writ of error de 
ught on the judgment, if he fail tu reſort to un 
| "Wh "WM _ 


MP or oP HY 1 1 RE ſuffer Fn ature to be exe 
1 | . Gro: Ei: 8: 822. it will be a e e ee i 


n a2 $i. | | 
"Nori is an executor bound to take notice 0 


; judgments i in the courts. of king 's bench, common 
pleas, and exchequer, unleſs they are docquetted; 


that is, abſtracted and entered in a book, purſy. | 

4.2 Bl. Com. ant to the ſtat, of 4 & 5 V. & M. c. 200. Accord. 81 
47 ing to the true conſtruction of that act, a judgment" 
1 5 SET not; doequetted is put on A, level with ſimple con. ue 
. debts?. II the executor have notice of de 
2 —— * jadgment, although not docquetted, he may per = 
6 Term Rep. haps be warranted. in giving it a, preference a the 
pe wry Jene, but if he in that caſe pay other debu the 
fult, he is clearly not liable as on a deuaſaui bot 

| 8 thus, to charge him, it ſeems that no other tha 


==, the preſcribed notice would be ſufficient, And 
plee of plend adminſtra vit to an action brought « 

ſuch a judgment, will be ſupported by evidence o 
payment of dats by Os or by e cot 


1 Term Rep e ei 163 % 1 TR tw 
n. 7 | | 


| 1 the — priaciple, 1 a judgment net 7 
5 ted according to the directions of the ſtatute, ca 
þ. 722110 4 * . to an aftion on ſimple contra 
* IT. ugh 1 - 
| But of ſuch Fad 
13 Bac 
2h 7; ecuror ſhall be gs 


3 e a0 : 
— ed to, bayy, I, *s 
a 3 Mod. 3 


Dh, . Abr. . "The. proviſions of the d d not prey 

| . OY judgments, in; inferior courts of record, Jet t 

225 28 Wa: executor is. bound to take notice of, them ut ki 
117 . 

I * — 1455 


0.1. or DECREES IN rr. „ _— 
A decree tn 0 eta 60 0 is; in reſpect to 8 


he courſe of adminiſtering aſſets, equivalent to a 
judgment at Tyr r c e e e 11 Via Abr. 


of n "a 


e 


4 . 
bo: T. 


not. (F.) Ca, 


In e * and . . af; a 4 3-P. Wan 4 
i neceſſary to make it binding on purchaſers. Temp. . 


Notice by implication, in reſpe& to them, is effec- . ©. 2 
dual only where a ſuit is depending. It never was; 15 . 7 
the doctrine, that a decree, after a cauſe is ended, 

tall be conſtructive notice to purchaſers; hut it ia 

the pendency of a ſuit that creates ſuch notice in 

heir caſe, on the ground, that a ſuit is a trauſac- 

fon in a ſovereign: court of juſtice, and every man 


_— 


4 


i preſumed to be attentive to what paſſes there, ** ge 4 


and, alſo, on the policy of preventing the transfer Wme. 482. 

of rights in litigation. But an executor ſhall be a Atk — | 
fected with implied notice of a decree obtained . 676. 

acainſt the teſtator; therefore, where an executor 

pud a debt due by ſpecialty, before a debt due by 


mo of which he had no actual notice, he was 


amn, n 1 


2 Vern. 37, 88. 


: 2. Wms, 483. 


Although! an executor cannot plead, or give in 


idence at-law* aidecree of a court of equity, „ 


ball be protected, and indemnified in paying rep 333, 334+ 

he obedience: to ſuch decree, and all legal pro- 2 
gs. RIS be mes ” Ms" 

lor 1 2 N 112 » Arras 22 1 


it Kant fs 4} 999 7 


bu if de dees be noticonclaſine of the mat- 


ien in n T 
os 


25 * 


or RECOGMIZANORS. | "Door 


4e es not aſcertain the ſum to be nah; it l aaa 0 
| © gouv to a judgment quid computer at dai and du, d 
Th ht A no complete judgment till the account be ſtated niz 
1 ; Therefore, i it has been holden, that, pending biſ I ou 

5 in equity, and after ſuch decree, an executor ma ſeq 

why” pay any other debt of a higher, or an equal nature" 

q 1 in caſe the aſſets be legal, although he has no po 

1 Kennen Had * 


. . +-Newe a ak 10 hits e rein 
C 708. Ex. 140. a ona” IT 
z 2 BI. Com. 511.0 N 
vom. Dig. 91, 


N 1 0 ee eee, 

Y vr * be entered into by the party before à court o 

__ © _ record, or magiſtrate duly authoriſed; 'conditione! 
de/wor the performance of a particular att; as to 
peur at the aſſiaes, to keep the peace, to pay s det 

oᷓbr the like. A recognizance is in moſt v 

like another bond. The chief diſtinſtion betwert 

them is, chat the latter is the creation of a 

debt, or an obligation de v0; the for mer is an: 

knosledgment on record of à prior debt, ol whi 

ttuhe form is; That A. B. doth acknowledge toon 

# to our lord the king, to the plaintiff, to C. D. o 

| the like, the ſum of ten pounds, wich conditio 

to be void on performance of the thing ſtipulated 

Aua infuch caſe, the king, the plaintiff, or C 
1 is called the coghnizee, as he that enters n 

reaecognizence is called the cognizor. - This it 

maeent being either certified to, or taken by, theo 

| ficer of ſome coure,” is authenticated only by th 

record of ſuch court, und got by the party's feal 


0} U 


1 Bl, Com. 
341. 


Il. PR f e ee 


Of ſecurities by ſtatute there- * * 2 
ſtatutes merchaut, ſtatutes ſtaple, and recog- 
zizances in the nature of ſtatutes ſtaple; and, 
though they are fallen into diſuſe, yet; as they are 
frequently alluded to in argument, eſpeeially on £ 
this ſubject, it ſeems neceſſary to give ſome expla- 74 3B. 
zation of them. In order to form a diſtinct no. His. 


tion of their nature, we en to arenen J u. 
of parliament. 


„ 
Lcd. ISS» 156, 
By tat. 13 E. 1. called the atute 4 | 
lu, a merchant is empowered to cauſe his debtor 
to appear before the mayor of London, or before 
ſome chief warden of a city, or of any other town 
mich the king ſhall appoint, or before other ſuf- 
cient men, choſen and ſworn thereto, when the 
myor or chief warden cannot attend, or before 
one of the clerks, to be appointed by the king, aud 
knowledge the debt, and the day of payment. 
And the recognizance, that is, ſuch acknowledg- 
nent, hall be duly entered by a clerk on à double 
roll, of which one part ſhall remain with the mayor, 
or chief warden, and the other be depoſited with 
the clerks; one of whom, with his own hand, thall 
mite an obligation, to which writing the ſeal of - 
be debtor ſhall be «Mixed, with the king's ſeal, 
provided for that-purpoſe ; -which- ſeal ſhall be of 
wo pieces, of which the greater piece ſhall remain 
iu che cuſtody of the mayor, or the chief warden, 
aud the other piece in the keeping of fuch 'derk ; 
by MY d, if the debtor do not pay at the day limited, 
b feal nh es TY 85 


or STATUTES. . ff 


1 . and clerk, with his obligation 7 1 if it de 
1 found by the roll or writing, ihat the debt v 
acknowledged, and the day of payment * 
then the ſtatute preſcribes certain ſteps to be ta 
fir the recovery of the deht. | This abliguio 
7, called a ſtature merchant. hs BE LS \ 001! 
F | Wool 
1n regatd to the king af ſtatutes We then þ j 
mentioned, the ſtaple, that is to ſay, the grand mati 
for the principal commodities and manufactures oi cr 
England, was, by the ſtat; 27 E. 3. held in . 
trading towns. And, in order that conttacts n 
vithin the ſame might be more effectually — 
| that a0 directs 2. courſe ſimilar to à ſtatute mer- 
chant, and enacts, that eyery mayor: af the ſtaple 
hall have power to take recagnizanceg of debu 
ariſing on ſych contracts, in the preſence of the 
conſtables of the ſtaple, or of one of them; and, 
that in every ſtaple there ſhall be 2 ſeal remaining 
in the cuſtody of the mayor, under the ſeals of 
the conſtables; and all obligations which ſhall be 
made on ſuch recognizances, ſhall be ſealed with 
that ſeal. Such eee is mee a ſta- 
tute ſtaple. 


N The benefit of this W is ex- 
tended to all the king's ſubjects in general, by vir- 
tpe of the ſtat. 23 H. 8. c. 6. by which it is enacted, 
that the chief juſtice of the king's bench, and the 

| chief juſtice of the cammon pleas,; ant in their 
 abſenge, 27 of term, the aner of the v4 Fg of 


u. II 


jo tak 


* 


„ u. OF RECOGNIZANCES-AND: STATUTES. 


| by bu, jointly; Gall bave full power and authority 


wail a recognizances or acknowledgments of the 
red ſings ſubje cs for the payment of debts, a 


Ul 


kene 2 form ſpecified ; and that every obligation ſo a 


povledge ſhall be ſealed with the ſeal of the 
nizor, and alſo with ſuch ſeal as the king ſhall 


n juſtices; and be ſubſcribed by him, or with the 
al of ſuch mayor and recorder, with their names 


xornizance ſhall be duly inrolled in a manner 
ligation, the cognizee ſhall have the ſame adyan- 
n in every reſpect, as in the caſe of an obliga- 
n by ſtatute ſtaple. The obligation purſuant 
a ſtatute: oe: 497 


duch are we bree ſpecies of Natures, 


Atbough recogtltanyes are embed on the rolls 
de king's courts, while ſtatutes are conſigned 
tbe cuſtady of the party (and hence are called 


ing been entered into voluntarily, and privately, 
regarded-as equal in their nature, and payable 


re there are many cognizees, he A ror a 
— TIey * 


point for the ſame, and with the ſeal of one of 


ſcribed.” The ſtatute then direQs, that ſuch 


ilar to the ſtatute merchant, and provides, that 
default of payment of the debt contained in ſuch 


this act is ſtyled, a e in the nature 


they 


1 


tet records ), jet both ſpecies. of ſecurities * 5 Co. 28, b 


— 


the ſame order *. Nor is it material in regard « "OE. Ks. 15 
fyment- by the executor, which of them are. 
r, or ſubſequent in point df date. Therefore, 


OF RECOGNIZANCES AND STATUTHS. Book 
they all equally affect the perſonal ellate; Waun 


4 jor 
= SER as to . * amm - 
| „ I N 1 

3 Bac, Abr. 77. imme A „ 
Roll. Abr. 9235. 


. ir me ſtatute or recoguizance ; bedeſeatance fo 
= the payment of a ſum of money at a day certain 
1 although the day be not arrived, yet it is a debte 
the ſame elaſs with other ſtatutes ; for it is a pr 

ſent, and immediate duty, to be diſcharged at 

750 Vin br. future period *, So, where a teſtator acknowledge 

- Rep. eg. A Tecognizance in the nature of a ſtatute ſtaple, « 
* 103 which the defeazance, after reciting, that the tel 
tor, and cognizee as his ſurety, were bound in; * 
obligation to J. S. for the debt of the teſtator, vii 

1 2 condition for payment of one hundred pound 
1 at a future day, provided, that, if the teſtator, h 
| | executors, or Ne ſhould pay the one hunden 
pounds to J. S. at the day, the ſtatute ſhould 
void; it was held, that although the day of payme 
. were not yet come, and it were a collateral Unt 1 
be paid to a ſtranger to the ſtatute, and not to ii ci 
cognizee,, and therefore no duty to him, and 
though the heir of the teſtator might poſlibly x 
the money at the day, yet, inaſmuch as the ſtatu 
was for the payment of a certain ſum of mone 
with which by intendment the executor would 
charged, he might, although before the day of x 
ment, plead this ſtatute armee 


5 i vin. Abr. an. a bond . But, if the teſtator in his li 
286 Cro. Car 


362. enter into a ſtatute for performance of covenan 
and none of them are broken, to an action of de 
on ſpecialty, the executor cannot plead this ſtatut 


: 
% 
. 


for, e — way ne 

ind it would be unreaſonable ta alloꝶ him to elude 

z juſt debt on a contingency which may never 
uppen. 80, if it be for payment of money; ck 
zhen an infant ſhall come of age, it ſnall be nod ee N 
har to other debts, 0 has infant may die-before 

mv N . e e 


If a ſtatute be joint and ſeveral, the eogniaee 
nay elect to ſue eiiher the ſurviving cognizor, or 
he executor of him who is dead, or both, in ſepa- 
nte actions, If it be joint only, the n 
lone is liable . 


The e on 2 1 is more expeditious 
than on a recognizance; fince execution may be 
aken out on a ſtatute” without à /cire facias, or 
ther ſuit, But in caſe of a recognizance, if a 
ar paſs after the acknowledgment, no execution 
an be ſued out againſt the party without a ſeire 
E and, incaſe of his death, although a year be 
« elapſed, et à ſeire ry muſt be ſued out 
air * ente 35 | * enn, 


1 a ſeire Katie be ſyed out on a | Teak 
d executor ſhall not defeat it by a voluntary pay- 

nt of a debt by ſtatute ; but, if, before judg- 

nt on the ſcire fuciat, Sende be ſued dot 

pint him on the Fiore, prey ee Aa dOEFx. 


* 


7 — exrolied full be evi idatnd — 
un bond, — F" 24 F. Wins, 


22 Vort, | 
i 1% cy 


8 : | 1,1 
r DEBTS BY: SPECIALTY. e . 
1 | lebt 
1 ae ſtature not 8 n life 
N vs. cc ahlioation * 
461. 3%/ % nm 2 | I 

2 Roll. Abr. r ii s - iz © $353 $12 309 Is 
re 


os 5 are other cnfericr Gebo record to be fo 
ee ;- as iſſues forfeited, fines impoſed by th 
Jud ges at Weſtminſter, or at the aſlizes, by i 
juſtices at quarter ſeſſions, by commiſſioners « 

| ſewers, or of bankrupts, or by ſtewards. of leet 
ani the like; for all theſe are debts of recori 
4 4 2 and ſo payable by the executor. Of all of which ic 
188. as well as of thoſe by recognizance or ſtatute, 


"if | hou Venn. js bound to take notice at his peril*, 0 

N Pt. | AN 1 | 55 Fi 

= HY ME. 10 c T 4008. | th 

| 00 Fw by ſpecially, —and 1 of rent. — de . 
. . ſimple contract. 


TE cal of debts next in 2 debt 
by ſpecial contracts; as for rent, and alſo on bond 
_ covenants, and other inſtruments nid the ſeal 


the Na. 


Although in 1 to rent, the leffor- bas 
. remedy often more eſficacious in his own hands, b 
diſtraining; yet, between a debt by obligation, at 
A4 debt by covenant for à ſum certain, or for « 
mages om a breach of covenant, and a debt fe 


rent, there it no Aiſtin8ion ** * they me 
; j 


Mo 


? 


| 219 
{dts of Fe td 3 Nor Pa it make any i Of. Fx. 146. 
jference whether the rent be reſerved by leaſe, in Com. 
ting, or by parol; for in the latter caſe, the es 12 * 
tent ariſes equally from the profits of the land, and Sec alſo 1 Salk. 
;regarded as a debt by ſpecialty. Nor is the ha- 
of the debt changed by the determination of hf 
be leaſe: the contract remains in the Mat al- 1 


hough the right of diſtreſs be R d | 
1 267. 3 


But it is 9 to oofitty rent 26 atdisgulg en 
linto ſuch as hath been left in arrear by the tef. M. xx Vin. 1 
tor, and locks hay, accrued 405 e to not. eV 38 Bl. 
u death. 15 r Ta 614+ . 
For PRES "hich" was in arrear in the teſtator's 
jetime, the executor is liable merely in that cha- 
after; as the teſtator's debt he can be ſued for it 
the detinet only, and to ſuch action may plead, 
bat he has fully adminiſtered '; Whereas, for the + Wil, — 
blequent rent, the executor is in general regarded Taue 
perſonally reſponſible, . He has no right, as we 0 
we already ſeen ©, to waive the term, for he muſt m Supr. 109. 
nounce the executorſhip in toto, or not at all 
d if he enter on the demiſed premiſes, as by his 
ce he is bound to do, the leſſor may charge bim 
ligne i in the deber, and detinet for the rent in- 
ured ſubſequent to bie entry *. 


10 — 


* * 3 
J 1 - : 


lf the profits of ue land exceed the Aan of 
rent, as the law primd facie ſuppoſes, ſuch of 
te profits as are ſufficient to make up the rent, ſhall. 
ppropriated to the payment of the leſſor, and 


cannot 


4 wo 4 cannot be ed to any other purpoſe.” There 


L YE Salk. 31). of them can be juſtified till the rent be alilwered* 


05 may be eaſily ſuppoſed inſuffcient fot a given pe 


ern 149. grounds, which are uſually flooded in the winter 


p « = 149- recent . In theſe, and the like inſtances, the exc 


bdrought by the leſſor againſt him in the debet, at 


of veors BY ozcutry,” 8 il 


fore, if in ſuch caſe the leſſot belag ati action againt 
- the executor for the rent, he cannot plead ple 
 adminiſtravit, for that plea would, conifeſs 4 miſar 
| plication of the profits; Trice no other payment out 


On the other hand, the profits of the land may be 
- inadequate to the rent. In a varlety of caſes; the 


riod, although the leaſe may on the whole be ben 
ficial. As in reſpect to rent for the occupation 
. premiſes from Michaelmas to Lady Day, elpecially 
where almoſt the whole profit is taken in the ſun 
mer; as inthecaſeofa leaſe of tithes, or of meado 


So the profits for a ſeries of years may be leſs tha 
the amount of the rent, although the leaſe for th 
whole term may be of no ſmall value; as'in the cal 
of a leaſe of woods, which are fellable only onc 
in eight or nine years, and the felling has been ve 


cutor is perſonally liable only to the extent of th 
profits, and for fuck proportion of the rent as ſtu 
exceed the profits, is chargeable merely in the 
pacity of executor, or, in other words, a4 far ot 

as he has aſſets; and, in ſuch caſe, to an aftio 


detinet, he muſt diſcloſe the matter by ſpecial plea 


ing, and pray judgment whether he ſhall be charge 
otherwiſe than in the detinet r bot More ) 
41 | Bulk. 2˙7. the actual profits *, UM? . 3 


TY of bers by Hr. 


Thus the profit of the land are to be men 
he executor, in the firſt place, to the diſcharge © 

de rent, and, if that fund Thould prove inſufficient, 

te reſidue of the rent is payable out of the general 
en, and ſtands on the lame den with other 


e do 


Debts by bond, and other eben under the 

al of the party, are of the ſame claſs with debts 

hich and an executor is bound to pay a debt 4 Kl „ 
u ſpecialty before à debt by fimple contract, 

1 the bond be not yet due. For the obliga- 

jon it 2 preſent duty, and the condition is but a 

kfafance of it. Hence it hath been adjudged, 2 Tenth, 
that if an action be brought againſt an executor on 
imple contract of the teſtator, he may plead that 

bi teſtator entered into a bond payable at a future 

ky, and it ſhall cover affets to the amount of the | 
n payable by the condition. But if the teſtator » — —4 . 
e indebted to A. in one ſpecialty, and to B. in 31s. 87 Les, 5 
ther, and of A.“ debt the day of payment is C. Nen 
come, the executor has no right to pay B. in 44. + 
cference to A.: Let if A. forbear to demand or 

for his debt, till the debt of B. become pay- 

le, then it is in the election of the executor to 
7 way of them be thinks proper“. By the 2,0 * 
n of London, if a citizen of London die in- Tra 
del by ple contra®, ſuch debt is equal toa 
abs, ſperialty, and the payment of it by the 

ot ſhall be binding on the obligor of a bond, $ 3 den. (ks 
gh x franger and no gen, | 2 2 „ 
; | 10 $s Co, 83. K 11 


5 


44s de ber rg br arficaiit,, oj 


2305. 2 Vern. 


l i Abe. tor * 2 


© a Conv Joſeph, was held to be a ſufficient Spence \ 
0s. 


In the adminiſtration of aſſets; a contingent ſeen 

rity, as for exam ple, a bond to fave harmleſz, ſha 

y tx Via. Abe. not ſtand in the way of a debt by ſimple contrag! 
%. And, if ſubſequent to the payment of the fingl 
. _ contraſt debt the contingency ſhould happen, 
ſeems reaſonable that evidence of ſuch payme: 

ſhould be admitted on the executors plea of þ 

"7 2h to an 9 by the n credi 


22 + Allen, 4% 
Gali. 4 "Yor where the contiagency. has taken place If 
3 though the debt conſequent upon it has not 3 


been paid, it may be pleaded to an action by 
ſimple contract creditor, As where the teſtat 
had executed a bond to A. in two thouſand eig 
' hundred pounds, conditioned to indemnify hit 
againſt another bond for eight hundred poun' 
which he had executed jointly with the teſtatort 
B. for the debt of the teſtator, in whoſe life tin 
the eight hundred pounds had become due, 5 
were {till unpaid ; on the executrix s diſcloſi 
theſe facts in a plea to an Action of afſumpſt, a 
ſtating that ſhe had adminiſtered. all, except 
much as would - ſatisfy ſuch indemnity. bond, 


5 rerm Rep. \ 


| A bond EG ate ſhall be poſlponed 

| ſimple contract debts which are hond fide/owing 
but ſuch. bond, if not to the prejudice of cred 
tors, mult be paid to, the executor, and in prefe 
emee to legacies. For a bond, however volunt: 


N alen a right in the life-time of rhe _ 


\ 


gl by. il. of beste or drci. 3 323 - 


* deres legacies ariſe from the willy, 3 1 
8 2 only from the teſtator death, and therefore 8 2 w 4 
A ey ought to be poſtpourd to a right created in 43. 25 ? 
mpl ; lifetime. But an executor has no authority Ca. T 
en, a bond founded on an ulürious contract, ot 8 „ 
me 0 pay or. P. Wms. 182: 
| bond «x 14rpi.con/4. Such payment will amount — _ 
. 4u4favits. as well, a een as n 
credi elit d rx Vin. Abe. 

editats : an ices 30%. Brownl. - 

Y 33. Hob. 167. 


if here be a pont and 3 Gbllgagen, an ex he ag TIS ; 


cutor of a deceaſed obligor may pay the debt out 

N the eſtate of the teſtator, and plead. it. to other 

a tf on, by creditors on ſpecialties. . But if the obs 

ation be joint only, there. the ſurvivor, mult be Hort 

fy hi krged out of his own eſtate, and the executors 7 
Aren W ef are not erer manner 11 Vin. Abr. 


I Mod. 
l . . > ; 117115 933 


e „„ 
A and ariſing "Sar a nnd a8 1 1 have 
tore obſerved, 18 of the ſame nature, whether it 3 
: for a ſpecific ſum, or whether it ſound merely 
1 damages Thus the grantor's ann 1300 
ige ſettlement for him and his beirs, that the 
niſes are free from incumbrances, ſhall rank | 
WH! vith debts on- bond“, 80, to an action on 4 Buc. Abe. 
nerd againſt an executor, ho may plead 25. wal. 
t the teſtator entered into certain covenants, Ae 
may ſhew the breach of them, and ſtate the 
unt of the damages incurred, and that he bas 
ay more than ta ſatisfy them: The plea will SI; 
pod, although the damages are not liquidated*. „ Say 
* hag the buſband by marriage-antcles having 1, 83 


2 9 


1 


8 # N. ” 


* 
* 
£ - 4 
£ ” 
- 
* . 
. 


1 11 Vin. Abr. 
290. 305. 
2 Vern. 172. 


i Cro. Eliz. 
232. Sheph. 
Epis. 990. 


k rr Vin. Abr. 
2276 Cro. Elis. 
2332. vid. Co. 
| Liit. 386. 


I Vid. 3 Burr. 
1383, 1384. 


of veers' bY ahh. CONTRACT. bobs f. 


2 agreed to ſettle one thoufind five hundred pound 
. fer annum on the iſſue, made a defieient ſetile 
ment, and deviſed all his unſettled eſtates for pe 
ment of dedts, it was adjudged in equity, that : 
the ſettlement was of lefs than the ſtipulated valu 
the widow and infant were to be compenſated i 
damages ; but that as the articles made no men 
tion of any ſpecific land, nor contained any core 


before payment, it may be recovered apainſt b 


nod action can be maintained againſt them, on ib 


P contract ; as on billy and notes not under ſeal, a 
verbal promiſes· n contracts of this natuf 


5 the ia 'of — the executor has a rig 


like 


nant/ in regard to its value, they were to come 
uy botany 78 Wt 0 e 5 0 


2 * 
Fe 


IE A. covenant to CA ſum of one and d 


executors'? Whereas it has been held,” tar if Hd. 
covenant that his executors ſhall pay the mon 


principle, that it could not be a debt of the exec 
tor, where it was not a debt of the teſtator*; b 
_ this latter caſe is of very doubtful authority, f 
there alſo the teſtator was himſelf bound, and i 
lien falls upon his repreſentatives, though he hi 


ſelf could not have been ſue#;- and it ſeems He 


on cither bona wy are Mi Pugs 


73 


14801 in _ "OO of FO rea FOLATE on fimp 


debts due to the king ſhall, it ſeems; be fatisfied? 
fore debts which are due to-fubjes* ;' the wap 
alſo of domeſtic ſervants, and of labourers, appt 
with great reaſon entitled to a preference; but, 


likew 


t.11. OF-ACREDITOR'S GAINING: PRIORITY. 


likewiſe in this ſpecies-of debts; da prabet in page 72 
E r Fai, a Bhalet ee 22755 


— 


8E C. IV. vida 

” a + gaining Priority by legal, or eee 

proceſs. —Of notice 10 an ne 4 debte by De- 

cialty, of 75 imple. contract. wat ca 

SUCH: is the order which the lane Sraſetiaa to o 
u executor for the payment of debts; and, al 

wough he has a riglit to pay ond creditor in BOO. 4 hah 2 
hence to another of the ſame degree, yet this 
lection may be controlled by legal or equitable 
weeedings againſt him, of which he has due no 
ce. Thus, if an ion be properly commenced a Of Ex. 145. 
ainſt an executor for any ſpecific debt, it muſt , + Vin. Abe 
preferred by him in payment to others of the N 

ne claſs. Nor, in that caſe, ſhall he be war- * vnd 30s 


HO Fenbl. _ 


ated in making any voluntary payment of ſuch om.” 


er debts, 40 defeat the uy Wane e .. 5 Bu. Abe. #2 
- 201 2 Vern. 64. 


Vet, although one creditor commence an action, ror TY 0 
mother creditor, in equal degree, commence a 


ſequent aQion, and firſt recoyer judgment, he fin” 
Meet Hence, an executor has it 33. 1 er 
his election to give a. preference, by con- — 720 
ing judgment in the ation of the one, and 235. 2 Ven. 
ading ſuch judgment to the action of ' the 277. 1 


411, 41. 


der *. But if, Wr „ 


[4 


oy 2 | or A CREDITORS GAINING" PRIORITY. Book 1 


pI © A -one; plaintiff in prejudice to that of a: 
| 2 bother, he plead a matter, which hk wa 
See falle, "the plea ſhall not be available, as it ſhall be 


LY nN Ws 'if the falſity exiſt not in his own knowledge, u 


296 cds. | he plead non 105 factum teftatoris * 6 


a Vern: 64. 


V, 


= 74 


N even, aftet an interlocutory 3 

and before the execution of a writ of enquiry « 
damages, he may confeſs a judgment i in an.aQtior 

e  Atk. 386. for a debt of equal degree 3 tor he is, in no caſe 
| | bound againſt his will to defend a ſuit, and er 

f Of. Ex 245. PR e ene 5 0 50 


io? 1 1 « 


2 Fonbl/ ar, e ſeveral adjudged 55 * ny 
Chan. . of a bill in equity ſhall equally prevent the alien 
— +; tion of aſſets, as the filing: of an original at la 
And, therefore, if a ſuit in chaneery be iuſtiuut 
buy a ereditor againſt an executor, he cannot juſti 
à voluntary payment of another oreditor of 0 
fame order. But, a deciſion, to tat effect, wh 
reverſed in the Houſe of Lorda, principally on iii ic 
ground that a decree catmot be pleaded at lau 
2A2ln action brooghe againſd an exedutor on an 
daebt of equal rank; However, it is now ſettle eu 

' that though à decree in equity cannot be plead: 
at law, it is equivalent, in the administration 
aſſets, to a judgment ; and, therefore; that if 
deerree haven real priority in peint of time, not! 

ion, and relation to the firſt day of term, iti 
be preſerred, in the order of payment; to ſobſequeſi t el 
Iudgments, and rheexecutor; as we have ſect, fn wur 
wits Rr and 
5 proceedin 


* 


— 


IL — GAINING PRIORITY, Fs 7 


xeedings againſt him at law, ſtayed by i injunc- þ Punk. 48. 
Joſ * So, pending a ſuic in equity by One cre- dal. . 1 5 
tor, an executor may confeſs a judgment at at 145 . 


y, in favour ff ae, eilte, of the ſame i $8.8. this: 


bree. Rain 77724 tis! 4 Bro. F. C. 
| 237. 


He 17. a confels.: a finn oder; a des. er 


re 946d computet, if before a final decree. Such Temp, Tb. 
cree god computet, is analogous to an interlo- 


tory judgment at law; it does na au in rem ug wn, | 


licatam, until the final decree *, 715 7 * 4 f 


Nor will equity interaale, where, after 2 an Ace . 
n brought by one creditor, an executor confeſſes + 
ment to another, creditor in equal degree ; 1 3 Bae. A. 


in not. 


n, although the judgment be given on a quan- 15. Was 296. 


n neruit, without a writ of enquiry to aſcertain 
damages, if they be ſo laid, in the declaration, | | 
not to exceed the debt which is really due. at real Abr. 
or, where a creditor ſues an executor at law, 5 w 295. 
lin equity, at the ſame time, for the ſame de- 

d, will equity compel. him to make his election 
mich of the courts-he will proceed, in caſe tbbe 
ecutor be attempting to prefer other creditors 
Iore him, by conteſſing judgments to them, but 

merely reſtrain him from taking out execution » 

the judgment, without leave of the court“. n 6 23 the ; 
will a mere demand by the creditor diveſt the &. K. 2 77. 

or of his right of giving ſuch preference; 

t ellect can be produced only by the proceſs.of 
wurt of juſtiee . Thus, the executor is inveſted o of Fx. 14. 

*. — preferting one 
, creditor 


23 


| par Via-abe. with great propriety, and on ſolid reaſons®, Bu 


| 77. 
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+", creditor to another of the ſame claſs;- and, it cer 
-tain caſes, he may avail himſelf of the privileg 


288. Sid. 
he . in general, on a deficiency of aſſets it were à mot 


| Abo. | honourable and conſcientious diſcharge of his duty 
2s far as he has the power of deciding, to pay debt 


| q,08. Zr. c of equal degree i in equal renal * 


Com. 19. 


Nor i is an executor warranted FO in the pa 
ment of one debt before another of the ſame order 
he may, allo, pay a debt of an inferior natur 
before one of a ſuperior, of which he has no nc 
r 28 Abe. tice , provided a reaſonable time has elapfed aft 
of 1 pr: 278. the teſtator s death; for ſuch payment, if pre ac 


; RW, would be eyidence o fraud. : M " 


Foo, of debts of record; roppoting . the eaſe 
judgments, they are docquetted, it has been 
ready ſtated, an executor is bound to take'cogt 
zance, as well as of a decree in equity”: 0 

- 1 55 32. in ſtructive notice, in reſpect to them, is ſufficient 


Abr 12 an. but of other ſpecies of dedts there muſt be ade 
| D . 3.35. notice. 5 
— . POE 

3 Mod. 113. It as been lierte; that foch aca bel 


a ne Joop ſvit*; but it is perfectly clear, that an execut 
4 IF if de be by any means appriſed of a debt of 
higher degree, 1 would not be juſtified in exbauſli 

the aſſets in the diſcharge” of 61 one which is inferi 
yet, unleſs he had ſome notice of the former, 
incurs no riſque by the payment; after a compet 


time, w. ae 


4 14 
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in executor may plead a judgment recovered 

1 him on a ſimple contract, to an actibn of 

bt on 4 ſpecialty, if he had no notice of ſuch | 
yecialty ; and may, even, voluntarily pay, with- » 3 Bee. * 


ut notice, ſuch inſerior debt, in excluſion of the 5 | 


3 Mod 113. 

perior, and on a very juſt principle; for, other- 1. N. F. 778. 

ſe, it might be in the power of an obligee to t 766. 
in an executor, by ſuppreſſing a bond until al“ 

| afſets were expended in the payment of imple 
ontrat debts . And, indeed, after a ſuit is com- 3 Bac. Abr. 
enced, yet, before he has notice of the plaintiff's Tie; 

mand, he js warranted in paying any other cre- Liv. 18. 
lor. On the other hand, an executor is not's Of, Ex. 145, | 
uboriſed to confeſs a judgment for a debt of an 1 — 
pferior nature, if he has notice of the exiſtence of Lan 
ſuperior. Thus, where an executor to an action 17. 
« bond, pleaded a judgment confeſſed by him 
n the preceding day, on a ſimple contra debt, 
le plea, was diſallowed, on the ground of its not 
ning. that the defendant had no notice of the — 


untiff's demand NES. 7 | — * = 
If, ignorant of the exiſtence of a bond, he con- 0 Die 3 
6 judgment of a ſimple contract, and, after · Adwos C * 
rds, judgment be given againſt him on the bond, IT 
is bound, however inſufficient the aſſets, to ſa- pO 0. 
/ both the judgments, for he might have plead- 1 47s 
the firſt, if he had not had affets for both *-\ Lev. 261. 
, alſo,'a judgment mult ' be- ſatisfied; though, ©... Dig. 
covered againſt one executor only where there ate mg C. 2. + 
ral, or recovered againſt one executor by the wo * _ 


ne of an adminiſtrator, or vice verſd . 
Cc H . 


| 2 ference. to all other creditors of an equal degre 


on the ground, that it were abſurd. and incongru 
8 ous that he ſhould ſue himſelf, or that the ſam 
Path, hand ſhopld at once pay and receive the ſame debt 


af the aſſets, in fatisfaQtion of his own demand 
_ otberwile he would be expoled to the greatel 


ment, and the executor can commence no ſuit, he 
muſt, in caſe of an inſolyent eſtate, neceſſarily lol 


Thus, from the legal principle of the priority 0 
ſuch creditor as firſt commences an action, th 
daoqctrine of retainer is a natural deduQtion ; bu 
the privilege is accompanied with this limitation 
kat he ſhall not retain his own debt as again 


elf as executor, and recoyer hig debt, whi 


N ; 5 7522 * 9 * 
x * 1 5 . 
P22, 5 14 CESS [ 
4 * # . 0 4 3 1 
- 


or 4 EXBCUTOR'S RIGHT 70 RETAIN A bh 
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I 2 | debtor appoint his [nine to 7 85 executor 
ſhip, he is allowed to retain his debt, in pre, 


'This remedy : ariſes from the mere operation of law 


And, therefore, he may appropriate a ſufficient] 


hardſhip ; for, ſince the creditor who firlt com 
mences a ſuit is entitled to a preference in paj 


his debt, unleſs be has the right of retaining 


thoſe of a higher degree; for the law places hin 
merely in the ſame ſituation, as if he had ſued bin 


Y *- *s » 


Abd 4 3 # » L ' 
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n or KxbUrOcS RETAINER, te, 1 * "i 


dere could de no den 46-ſuppole, e e 


xitence of thoſe of a fuperiot order. As , where «2 Bt Com. 
\ before his marriage, eovenanted with B. and C, Cem. 18, 19. 


leave them by his will; or that his executors, 24 1 


chin ſix months after his death, ſhould pay them San 3 
en hundred pounds, in truſt, to pay the intereſt 3 Bac. Abe. 16. 


bis wife for life, and, on her death; 10 divide 3% Soba. 


te principal among his children, and, in default Plow. og. | 


tor children, as he ſhould appoint, and bound him- ons e 
pe, his beirs, executors, and adminiſtrators, in Hacgr, Co. 
Me penalty ſor performance; on his dying before e. not. as 


b wife, without ifſue and inteſtate, it was held, 
«Bin the charaQer of his adminiſtrator, might 
in aſſets to that amount, during the life of the 
dow, againſt a bond creditor, who ſued before. 
e fix months were on” Re 15 b 3 Burr. * 


ra . 
mand 
reatel 
t com 
in pay 
ſuit, bd 
ily lol | 


So, if A; 2 B. be joimily 120 ſoverally bound 
an obligation, and A. appoint the executrix of _ 
obligee his executrix, and die, leaving aflets, 
1s not compelled to reſort to an action againſt — | 
28 but is entitled to retain for the debt; in caſe e 
nine be not aſſers, ſhe has a right to purſue her f 
only finedy on the bond againſt B.*. So; if A be in- 4 com. Dig. - 
an, ed to B. and C. by ſeyeral bonds, and die, and heb. 10 5 Ra 
5 by uke out adminiſtration to A., and, afterwards, As a. | 
tation ie, having apfointed D. his executor, he may 21 Sm HY 73 


ginn effefts of which he is poſſeſſed as adminiſtra- 
ces bin of A., to ſatisfy the debt due to him as the 1 
ed bin cutor of B. If A. be indebted in a bond to . , ave. 


e e die, having appointed B. his executor, . e 


, after n intermeddled with the goods, © 


| 232 ; OF EXECUTOR'S RETAINER.” Book ff 


"a before probate, alſo dies; although, befor 
his death, he did not expreſsly elect in What par 
ticular effects he would have the property hen 
yet, it muſt be preſumed, that it was his intentic 
to pay his own debt firſt, and, therefore, his exe 
cutor ſhall have the ſame power of retaining as b 
” 217 longed to him*, So, for a bond executed 1 the 
teſtator to A. conditioned for the payment of 1 
ney to B., B. it ſeems, in caſe he is executor 
> Com. 7 may rofl, So, if adminiſtration be granted u 
Senah. Raym. à Creditor, and afterwards repealed at the ſuit o 
. bee the next of kin, ſuch creditor may retain againl 
1 | Salk 38. the rightful adminiſtrator '. In ſhort, wherever a 
k Com. Dig- executor might have been ſued, or might hay 


Ad ©-% 
3 pure, 1384 mou: a debt, he has Wy to retain.” ; 


But, where A. and B. were e ſoint abligons i in 

_ bond, the former as principal, the latter as ſurei 

A. died, B. took out adminiſtration to him, and 

on forfeiture of the bond, diſcharged the debt 

it was held, that he could not retain, for, by) joit 

In Vin. Abr. ing in the bond, the debt became his own '. Ye 
= Get in ſuch caſe, it ſeems, he might retain for the m 


©, ney "oy as e a 5 8172 nnen debt. 


4 4 retainer for a debt may either be givenine | 


3 burr. +383. dence, on the plea of plenè adminifravit, or it m 
1. Vin. Abr. ; 


266. 1 Prowal. DF pleaded ſpecially? 1 
8 N 


Vin Abe, An executor may retain, both at law and | 
1 11 Vin Abt. ; 
265. in not. equity, for his Whole debt, as againſt other cred 


x P. Wms. 295- 
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tors of ile lame degree "; but, equity will inte 
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ple to reſtrain him from perrerting thi privilege. 23 Bae. « ke. 
pthe purpoſes of fraud. Nor will a mere nomi- 3 14 Mod. 4 ns. 
ation of a creditor to the executorſhip, if he re- 5 — 

e to act, extinguiſh his legal remedy for the re. 1 7 
arery of his debt !, „ Hence, if-a creditor be ap- 
inted executor with others, be may ſue them, 28 


hecially if he hath not adminiſtered . If there fr 4 


e not perſonal aſſets * may bye the heir, where, Lit. 6s 
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Ts. whet—nobo may be e e nit 
gacies general and ſpecific—lapſed and Wee 


AVING thus diſcuſſed the duty of an execu 

1 tor in regard to the payment of debts ac 

. cording to the order preſcribed by law, the pay 

ment of legacies, in the next place, demands hi 
attention, 


Mo legacy | is a W or + oi of perſoaal pre 
"oF by will. 


4 . All perſons are FR PA of being W wit 


5 ſome ſpecial exceptions by common law, and bs 
Keel. Ly'313. ftatute : | + 


I 4 Pac: Abr. . 1 | "> n 1 * 
337. 4 | ket 4 


Þ Bl. Com. To this diſability all traitors are ſubjea*. B 
$12. * ſtats. 25 Car. 2. c. 2. and 1 Geo, 1, ſtat, 2 « |! 
perſons required to take the oaths, and othervi 
qualify themſelves for offices, and omitting to 

ſo, ſhall be incapable of a legacy. By ſtat. 9 & 
Nn. 3. c. 32. perſons denying the Trinity, or 

— ſerting that there are more Gods than one, 
_ denying the Chriſtian religion ta be true, r U 


ty, IV. or DIFFERENT KINDS'OF LEGACIES: | 7 25 . 
july ſeriptures to be of dirine authority, wall r | 
te ſecond offence be alſo incapable of .any'legacy- 
ikewiſe, by ſtat. 5 Ge. f. c. 2). eee =_— 
| of the kingdom; to exerciſe or teach ther 1 i 
des abroad, ar exercilingitheir trades in foreign an 4 4 

ts, hall not returnzinto-this realm within fix; / 3” 

nths next aſtet dus warning given them, ſhalk _ 

_ ” nnen S a | 


* 4 6 k 64 5 82 HANES. > 
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orga ee ese ee D rg 
hey, and a ſpecific legacy. The former appel - gs 
yon is expreſſive of ſuch as: are pecuniary, or n- 5. * 
rely of quantity. . Under the denomination ß 
cific legacies, two kinds of gifts are included: 
firſt, where a certain chatcel is particulaily de- 
ded, and diſtinguiſhed from all others of the 
e ſpecies; as, I give the diamond ring pre» . 
ſented to me by A.“ The ſecond is, where a 
nel of a certain ſpecies is bequeathed: without th, „ 
deſignation of it as an individual chattel a a, ³0 | 
| give a diamond ring.“ A bequeſt in the for 
n mode can be ſatisfied only by the delivery ß 5— 
identical ſubject; and if it be not fgund among 
teſtator's effects, it fails altogether, unleſs/it | 
in pawn, when the executor muſt redeem*: un . 
the legatee. But a bequeſt of the latter de- 125 1 
ic may be folfilled by the nn! any pare . 8. 
by of the ne 2 22 Lal 374. 


cate anintention ee e i. ing » _— 
= arg —— 
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n or Durenrur Knack op tate hay 


they ſhall javechar. aperaticn. Hencey undes 
circumſtances; even pecuniary legacies are held ti 
Wes ba ſpecific. As a certain ſum of money in ace 
5 Adk. 508 tain dag or cheſt , or the bequeſt of à ſum 0 
hi P. — money in the hands of A. or of tho thoufan 
. pounds, the balance due to the teſtatot from hi 
partner on the laſt ſettlement between them 
the teſtator did not dtaw ſuch money out of rad 
i Ambl 310. before he died. 80 2 bequeſt of a bond, or ( 
| {oor the teſtator's: ſtock in a particular: fund Hach bee 
Pare If 15%, thus claſſed, as likewiſe has à legacy to be g 
ie Abe. nenen fa, vane ena 
- +" HY reQed.to be ieee # 10 4 
Rep. 1 3. ih te SHE e d nen ene 
| ls like manner the e i 
3 out of a ſpecific chattel ; as where . 


| part of the debt due to him from A., it 'will t 
234. 103- ſpecific legacy. 80 a bequeſt of a part of 
da vet gr. teſtator's Rock in a certain cope ge. __ __-_ 
See 2 Fonbl. mne 125 tins 205 
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So where At deniſed to his vile all his — 
\ eſtate at B., this was held to be à ſpecific lega 


and the ſame as n had n en 


„„en 376, ticulars ahers W 270b d 963 n, 
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Cf On the other hands a mere bequeſt of quan 
whether of money, or of any other chattel, is af 
rer wn neral legacy; as of a quantity of ſtock *. 
fen here the teſtator has not ſuch ſtock at his de 
- aVeſ son. ſuch bequeſt amounts to a direction ta the execs 
r to procure-ſo- much ſtock for the legatee®. 
Talbot, 227- the purpoſe to which a general legacy is to be 


ö 
"4 
) JIE 


i. w. or 1xcatigs LAPSED \ ORVESTED.” 


wi Ls eill-nor Sies es eise a —— 
(dtd Lied to be laid out in land. Perſonal annuities %%. 
ce men by wh FEY ng . 4 . 
| {4 $6.00 4 Fonhl. 278. 
| He eh dolies Lord Camden C. bis R 
uk the diſtinction between a legacy of a certain 
: due from a Mrticular perſon, and a legacy : | 
ſach debt generally, conſidering the former” hag. 
a legacy of quantity, the latter as ſpecific tv wo 
„ in another caſe, where, after the following 4 2 
queſt, .4* I give to A. one thouſand four hundred 
pounds, for Which I have ſold my eſtate this 
day;“ the teſtator received the whole of that 
m, paid it into his banker's, and drew out one 
land one hundred pounds of the money; this 
u alſo held by Lord Bathurſt C. to be a legacy op 
atity*. But Lord Thurlow C. diſallowed that e deren e. 
linction “; and held a legacy of © the principal Se. ers cial 
of A's ban for three thouſand” five hundred » Aware ble 


pounds, to be a ſpecific legacy, notwithſtand: x, 
; the ſum was named. | Ane 2 * 


f | | 115. 14. 

Such are thedifferent . of "es ah They” 

next to be conſidered as lapſed, or veſted. lt 

2 general rule, that if a legatee die before'the | 

ſztor,.the legacy ſhall be lapſed *. And alchough * avs a 

be bequeſt of a legacy to A. the teſtator ſhould 368 oo nor: 
|, is rel an intention, that the legacy ſhould nor = © 
„ Mic incaſe A. die before him, this is not ſufficient © © +, 
his dei erclude the next of kin”. Yet a bequeſt. may; aa. 51%. 79 
egecufß ſo ſpecially: framed, as to prevent its lapſe on ; 
ce). previous death of the legatee, as if in caſe of 
to be 0 e | the 
p 25 | | 


| ortzcicns Lipyih ox veereD; 10 it 


"i fratlvok A. belſqrecthts teltmob. other! p 

are named to take; the legacy on A,'s: fo dyin, 

2 5 N veſt in ſuch riominees * |. Nor 4 a legacy t 
two or more within the rule; for it is ſettled, th: 

„a legacy to ſeveral perſons is not extinguiſhed b 
N the death of one of them, but ſhall valt in the f 


Vviror' Nor does the tule exten legacy gige 
a ovet after the death ofthe fiſt legatee, for in ſuc 
ge 8 + V+ caſe ihe legatee in remainder; thald Have it immed 
þ 121 oe. wow ately, Nor, as it ſeems, will a legacy lapſe by th 
113. Free Ch, death of the le gates in the teſtator s life-time, if. 
2 $55 MIC eee e of e e 
3 v.73, Th was legaey is talent i£, pas That 
el bee! it 3s giren By we if be performed, 
not. (g). & (b). Fee _ or e before it id veſted in i 
e e WR, 125 0 e W Fi Xx * 
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W. A 3 ſeen, that aide Neſt | 
5 ** payable. ta him at à certain age, it is.» yells 

and tranſmiſlible intereſt in him, debitum in praje 

though folvendum in future That, 3 it is otherui 

if the legacy be left to him at, or when be attai 

fuch age*. The diſtinction was boxrowedifromt 
. civil law, and adopted by our court, net ſo mug 
from its intxinſic equity, s from its prevailing 
. court$; for, ſince the eee | 

2 Ventr. 34. "ohh ihem in en dene „ 
. is reaſonable, that there ſhould bea conformity 
19. their decifions; and that the fubfect ſhould he 
dete ſame meaſure of juſtice, to whatſoevercourt! 
3 | 3 


+ tebrt, Bit if meh „ee 

Aae; in r 3 

be benefit of the heir; for with regard to dei * 

ting lands, the eccleſiaſtical courts have no % E 1 

koofretre jurt{diction, Jhdthtttore the Gille 573 , 

bu does Ht Skiern fo tent 2 kf, a8 H bens BE AF. wank, ou, 1 
je katedl, he leger be niaife”60/ bare) iter red 4 
aa the worden 58 be paid,“ 5 or **paſible;® :: + Jon. 4 
| omitted, 1. ir helteth and nf ble e 80 4s 
bequelk de is K. 107 HEE; and, after s death 1 Chan, r. 
4, to Be the deqbeſt 16 BY l Veſteay on this 073-4 Val 46s 
kh of the teltstor, dent eee. 
Yin the Heller. T1 Tot noe. 2M 
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ral, or fpecliie, pms man knee mew 2 
ts the 1 ee. To render it complete; need 
ka, the jr of the executor is requiſite*, Oh $5 Buc. Abe; / \ 
Hl the teffator's petſonal property is devolved, r= 
| applied, in the HE place, to tue payment of A vp. , 
n; and ga lhe ca pip tags" 
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4 ni ey he is bind to ſee, whether, in 
„ , ben, 
bY ; | ws, A e 8. WT: | 
boars 58 oli 1 
1 Mete the n tions inatlemiate; this 
4 _ miſtabate or fail altogetber;according to? 
'- if Jo on (a), | tent of the deficiency. If, on g failure o 
a he pay legacies, he makes M per 
SAY * on ſponſidle for the debts to the amount of duch l 
ceies, Hence; a8 a protettien to e executor,! 
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| ö e fate, and no time of payment be ſpecified dy 
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teſtator, lach jegacy ſhall carry Mey e 3 
be expiration of the year next after his decenſe;; 
for the executor. may e reaſonably allowed that 
ime for the collecting of the effects. If a lega- 
g be given, charged on a dry rev on, it ſhall 
arry intereſt from a year next after the death of 
he teſtator, inaſmuch as a year is; a competent 
tine for a ſale ?. Intereſt - on à ſpecific leginy, * > 7. „Wins 
dere it produces intereſt, ſhall be computed from 

he time of the teſtator's death. It is ſevered from 

be reſt of his eſtate, and ſpecifically appropriated | 
fr the benefit of the legatee, ſl, hates, 2 

: Wie Ae; ih 1/ 1-14 01 Atk. gob. 


Tia line! whether veſted; dino; ky Wh ard 
pacertain day, and the will be ſilent in reſpe& 
intereſt, it is a general rule, the intenglt ſhall 
vmmence only from that time; for it is given for 
felay of payment, and, conſequently, till the day 
of payment arrives, no intereſt can accrue.to the | 
ute“. Hence, as we have ſeen, if a legacy bey p3 A * 
| to A. to be paid at twenty-one, and he die be- J. 473. 
xe, his repreſentative all wait till he would RAR 
re attained. that age, unleſs it were made paya- no.» £ Bro. 
le with intereſt, Nor is it, in ſuch caſes, a quel- 5 Vol. d 10. | 
ig of conſtruction, as whether the payment is Vet en. ©; | 
ſpended on account of the imbecility of the par- q Supe: 152, 
„or with a view to the benefit of the eſtate, © | 
e rule I have juſt ſtated is technical, eſtabliſhed 

the eccleſiaſtical edurt, and adopted by the court 


chancery in numerous ee ee 20 J\ 2 1 «veins 


m 2 P. Wa. 
26. 5 atk, 108. 
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Bat "thi principle does not enehd 0 e 
* does not apply where kt legatee Wat the kbit 
of the teltator: There the"coutt Gif er poflþoi 
the payment of intereft, even till 4 year after thi 
e of the parent, bot will order it iure 
fine, by the law of nature, he W Obige td pro 
vice not only a future but à prefent Tiraftitehanie| 
{Ps child, arfd ſhall not be prefetndd to LE 
2 A4 6. meant to leave bim deſtitute”. ae 
3 Ved. juz, 1232. en. 40 By 
f Weiber a legatee, if a natura els, vs 
cCompfriſed withitt the exteption, is not 10 Ger 
Lord Hardwicke C. expreſſeck att opimon in b 
negative, as well on the principle of law, whic 
Tecogniſes no relationſhip in ſuch a child, 28 al 
on the general policy of eitcburaging mafrtagt 
45 . aud dffcountenancing immorality®. Bat, fa t. 
| cent cafe, the Maſter of the Rolls itttimated, th 
— illegitimate childten wefe t6 be admitted to ti 
4 w- ſhine benefit. Wuechet à gtand-chilck mal! 
5 thus favoured, is a point likewife on Which thet 
WY 1 been a difference of opinion: fuck advantag 
4 2 Au. 530. his been, in ſeveral inſtances, denied to him 
| Rep. But his honour, in the caſe” ji” altuded t 
149. in noe. appears to have confidered him as on the fat 
«31 jarz. footing with a, chitd*, & legacy te 3 nepbel 
| payable at twenty-one, is clearly compretietd 
under the general rule, and ſhall carry ihiterelt on 
#3 vc jun. 15. from the time of payment*. Bat the rule is f 
applicable to a bequeſt of a reſidue, ſubſect to bes 
5 reſted on' a _— ; for it would be abſu 


tl A doit LEGACIES... . JF 
, play the r, meant to. 18 eee to the _ : 3 | 


fes 

ce, when he has given a veſted intereſt inthe : 
baun. if a legsey be left 10 an infant, payable er Wm, 
done, and deyiled per on his dying be- jus, 4... 5 


ey 
pro 


lane 


he attains that age, and ſuch event hap + 0 
intereſt, | accumulated from the death the Tm -" 
tor to that of the infant, ſhall go to his repre-3 r 

ative, and dot to the remainder-man“ r * N 23 
335. 1 | 


- And by the Wale law, as well ag: nan 

den of nature, to maintain his child. Nor, as it 

u been frequently held, ſhall the intereſt of the; 

vicky be applied to that purpoſe, unleſs in , caſes, 

l neat neceſlity, ariſing from the diſtreſſed ank " 
Ine rraſſed circumſtances of the parent. In caſes 3 ain ba. 

\; (ipcſing the infant ſhall be maintained outdf the 8 ; 
, 0 reſt of the legacy, , whether it be velted or con- . 


{4 » 


to (Ment, and, although the legacy be deviſed over . 
Ul | e infants dying before be attains twenty 
wel Indeed, in ſome recent inſtances, where k 2 Au. 60. 

Ati ill has contained an expreſs direction for ive 

him enance of the legatees, out of. the intereſt of 1 
ed i legseies; and there haye deen other children, | "qr n. 
the objefts of the teſtator's bounty, ſuch. main- 15 vet ps 

des has been. Ne; eee the fa- 3 A ju. T 


1 * Bro. Ch. 
nende Ms. 15 „* fa vs. d g | 175 # Repay 
eſt on STE LAs: 161 


n b occaſions. n urgent, the court « will Pe 
o WP break in upon the principal; but this auth. . * 
e Abfan re very ſparingly, and with great 
8 * the * be * fall K. and = P. wu 
8 IC the 


* 
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the intereſt altogether inadequate to the neceſi 
öl the infant, the court will order à part of d 


principal to be immediately paid, and that as as 1 
n 1 Vern- 255. for his education, as for his maintenance. Hi 
wet ng if the legacy be deviſed over in caſe of the infant 
63 dying before he comes of age, the principal, 
—- ſhall on no account be eien to a | 
-minution*. 


With b reſpec to the quantum of the intereſt thi 

' payable on a legacy, a diſtinction formerly þ 
vailed between legacies charged on land, arid fut 
as were charged on the perſonal eſtate. It h 
| been held, that as land never produces profit equ 

to the intereſt of money, the court of Chanc 

will follow the courſe of things, and give intere 

| F where i it ariſes from land, one per cent. lower th 
p1 v 308, where it ariſes from perſonal property”; * butt] 
wy diſtinction is now exploded, Whether legacies 
charged on real or on perſonal eſtate, it is bete 

 . rhe eſtabliſhed practice to allow only four per 

| where no other rate of interet i is ſpecified by.t 

will. And although pecuniary legacies not han 

the addition of the-word * ſterling,” are to bep 
according to the currency of the country! whe 

the will was made, yet the intereſt is to bs; c 
puted, in conformity to the courſe of the court, 

four per cent. and not purſuant to the,rate of | 

N 1 tereſt in ſuch country . 1 1 AA I 


. 
Eo... on the payment of alegacy an'execytor zho 


to * a receipt for * lame, properly ſtawpe 
| accordi 
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ccording to the value of the legacy. and the tel · 
Wd r e £230 4822 en n t Append. 
by; iin, e 9010550 12760 gl Mie 

bet! et nn eee garn mange 
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67 the aum of a ben. vb 
| 1] dich vow to 6 enquire into ther nature 5 | 
P I alemptigh 9 of a 2 legacy... | ae ths | , 


"An ademption of a OP is the taking away or 

ocdtion of it by the teſtator. It 1 may be either 

reſs,” or implied. The teſtatot m may not only in 

rms revoke 4 legacy he had before giv given, bat 

ich infpirion may be all indicated k y particular 

*. As . 1 father makes 4 ion for 2 « « paabi, 353. 

ld d by his Wilk, and #fterwards' gives" to ſuch £08 
Ad, If a daughter, a portion in 1 2 "ot if noe 8 

ſon, i fum 6f moni to eſtabliſh hin in life; pro- J cl. Res %, 

led ſuch portion or fam of mohey be qual to of * Vers 3 1 5 

Jatc than the jegse), this is an fütplled ademp- 8 K 

x of it, for the aww will nat intend that the fs: 2 Ke . 

x deſiptied two portions for the fame child. RY % | 

it this implication will not ariſe if the proviſion Dre my | 

the will is created by z bequeſt of the reſidue *, 4 A. l. 

i if the proviſion" Jn the father's life-time'be ſub- « : zo. h. 
g to a contingency *, for wnlels it be ejuſdem 3 1 

7 with. the ſegacy '; nor if the teſtator were af Lo Wh bo 

fager“. sach iniplicationt is Away Hable to be Rep: %. 
Dutted by evidence. But if the teſtator by A g 2 Atk. 516. 
8 2 codicil, Rep 8. 8 


— 8 * by 
n 


.. ys 
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codicil, ſubſequent to the portioning or advance 
ment of the child, ratify and confirm his will; thi 
although a new publication, ſhall notavail to ore 
turn the preſumption that he meant to adeem il 
k 2 Prem. 234 legacy for ſuch words are merely formal“. 


In reſpe& to the ademptjon of a legacy, al t 
caſes. on the ſubject concur in the principle, th 
the intention of the teſtator muſt govern ; but, 

the application of that principle, or what ſha 
amount to evidence of ſuch an N 
in many n. * of r el. 


Thus, i in + = 147 it * Sh, held, d 

d where a ſum of money is bequeathed out of a p. 
ticular fund, ſuch legacy 3 is in its nature gene 
a legatum in numeratis, and, if the teſtator in| 
life-time receive it, it muſt be made good to 
legatee out of the general aſſets; for, from. 
act of the teſtator, no preſumptian can be raiſed 
10 Bas Ai, his intention to reyoke his bounty. In oft 
PAT” ' caſes it has been decided, that ſuch a legacy une 
the ſame, circumſtances i is adeemed *, . Some 

I 155 Was 77%: thorities diſtinguiſh, between t the bequeſt of ; a f. 
k 3 Bro. ch. of money, to be. ſatisfied out of a particular, fur 
ne r conſequently a general legacy, : and a beg 
"80 pr 1) of a ſpecific, debt, that the former 1 is not adeemt 
9 98 while the latter 1 18 adeemed, by payment to 
1AM 46. teſtator . But theſe laſt mentioned caſes differ 
their conſtruction of what ſtall be the bequeſt 


09905 Is as poſe to thn of a 1 
4 . 1 1 144 I 4 F 


187 ine wel bY 


Li, 
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Al 8 259 
Some, as we have aw ſeen®, adopt gm Vid. fur. | 

ooh between the bequeſt of a certain ſum ß 

ney due from a particular perſon, as five 

ndred pounds due on a bond from A., and a 

queſt of fuch debt generally, as, of the bond 

m A; ; that, in the former inſtance, the lega - 


ll t is pecuniary, in the latter is ſpecific*,” But, 3 2 P. wwe. 
, th ding to other caſes, this diſtinQion is too fa. tee 


ader to be relied on?. A difference has alſo, pen 
ſome inſtances, been when between a compul- cited 2 Bro. 

jy and a voluntary payment to-the teſtator . 
ch debt; in other words, where the teſtator him- 32 obey” OH 
If calls in a debt, which he has bequeathed; and Ce. abr; , 
ere the debtor, unprovoked and without appli- 

non, thinks fit to pay it; that, in the former 

lance, it is the act of the teſtator, and conſe- 

a an ademption, in the latter he is merely 

(ive, and, therefore, cannot be preſumed to 
ye changed his mind”. But the doctrine of « y. wn 
ve caſes'is, that this diſtinction has no weight , 337 — 728 
d of others, chat it has no exiſtence, and thats x iP, nm 
caſe is not varied by the mode of payment. In 86. 2 
ther claſs of caſes; this diſtinction between a 469: ara. 323. 
ppulſory.and a voluntary payment has deen re- 22 
gniſed as very important, but not as an abſolute , "99. 
e of decifiony on the principle, 'that the teſta- 355. r 
's calling for payment is not of itſelf ſufficient = 


dence of an intention to eee but an equivo- 


—— 


by | att requining raten“ "$71 e ' | | * 1% 3 * 
1 * Vel. jun, 639. 
k i, howener, clear, that ib he and be of a | 


1 
Wks 


fic chattel, and the teſtator alter the form, ſo 
. 2 


cr err. 
Tab. . 


Feb. wort 
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; 3g 


changed the intention he had expreſſed in his wil 


| ſo much ſtock to B., and, after making his wil 


tity of ſtock, this is no ademption; for, if the fe 


Temp | ademption pro tanto v. Thus where A. bequeatbe 


Sen ſtock, India, Bank, and Orphan ſtock, leaſe 
Faſt India and South Sea bonds, and öthler 

perſonal eſtate to B.; B. before he received th 
1 585 legacy made his win, and deviſed this moiety ieth 


money to D: Afterwards B. and the legatee 


or THEADEMPTION b N TE 60, 


28g to alter the ſpecification" of me ſobheg, z. 1 ll 
after having giving a gold chaif by His" will; Ve con 


vert it into àa cup, or, after he Bas bequeathed 


wool, he make it into cloth, or à pieceof elo, 
into a garment; the moſt obvious 'condlfion abi 
can be formed from ſuch an ac is, that he * thi 


therefore, in ſuch inſtances, the legacy halt b 
adeemed*. So, if he bequeath his ſtock in a parti 
cular fund, and fell it out ſubſequent” to the wk 
ing of the will,” 'this, on the ſame principe 
amounts to an ademption *, But, if A. bequeat dt 


ſell it out, and then buy i in again the. ſame quan 


ling of the ſtock is evidence of his having altere 
his intention, his buying in again is evidenet 
equally ſtrong. that he meant the legatee ſhoy 
have it“ If the teſtator, after ſuch bequeſt 
| ſtock, ſell out part, and die, ſuch ſale ſhall be 2 


a moiety of two-thirds of the refidue of Hs Bout 


1 


truſtees, to fell and pay Gut of the ſame' the ſum 
two hundred pounds to C., and the reſidue oft! 


the other moiety coming to "an account with tl 
executot of A., their reſpective ares bete | 
out and received, and the" ſtock and bond w 

"allott 
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1 to B. who ſold. pan of them in his life, 
Whine, but kept no account of the produce; This 


bis ſhare was clearly no ademption; inaſmuch 
* ; the object both of B. and the other legatee was 
rely to alcertain wr moieties, and to prevent 
11 1. rivorſhip * „ = 


0 80 it has been 4 {FO a ones of a debt 
all not be adeemed by the teſtator's receiving 
ndends upon it under the W of the 


> Wil dtor , 725 75 , 


s EC r. v. 
ber wt of cumulative legacies. | 
eile atradiſtinguiſhed from ſuch as are merely repeat- 


eu cy to the ſame perſon, it becomes a queſtion, 
viety hether the legatee be entitled to both or to as 


of oc tfiator is the rule of Arne oben: 
rich ti On this bead a are 7 claſſes of caſes ; : 


1; we intention, either internal or extrinſic, one way 
| or 


decreed to be an ademption of the legacy to I 
4 AP. 279 tanto. But it was held, that B. s receipt 


ly. And on this point likewiſe the i intention of 


1 88 


4. , thoſe caſes in which there is no evidence of 


* 
/ - 
= 


2 ef. 373, 


a 2 Bro. Ch. 
Rep. 108. 


+ \ — 1 
quan EIN IE 4 
« "3 
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LEGACIES may be alſo cumulative: they 6 


As where a teſtator has twice bequeathed % | 


OF CUMULATIVE ens Boox If 


- ela other; thoſe caſes where there is inte I! 
evidence; and alſo thoſe en Sk xtrinhr dif 
un, Lite z gi 


+, 


262 


in Ws to the firſt; 9 ens! is be vrme 

nad: nor extrinfic evidence, it is neceſſary 

V Hooley v. recur to the rule of law, Them are Hour wink 

ch Rep: 301. es af this claſs. f the 
3 

| Where the fame ſpecific thing is e 

BY twice in the ſame will, or in the will; 

Again in à codicil: in that caſe he can claim 

benefit only of one legacy, becauſe jt could | 


xt 


1 Bro. . den no more than once. 

Rep. 392, in | 
ner, & ibid. 393. In 

9385 Where the N quand is 88 to A: 
| twice, by one and the ſame inſtrument; Morea ll, 

1 W Ch. he ſhall be entitled to one lende only“. n be 
— Swinb. ; p · 


an Where the bequeſt to PEP is of unequal qu 


uh -»-N tities in the ſame inſtrument; the one is not merg 


361. F. Wms. in the other, but he has g right to F 


en | And, laſtly, where the bequeſt to bind] is, of eq 


not. Vid 
2 Bre. Ch, or unequal quantities by different inſtruments: 


Rep 53x. that caſe de pere ſhall pe an accumulation . 


f 1 Bro. . 07 
= 2 1 ” There are likewiſe caſes i in which there is inte 
1 P. Wms. 42 UN] 


1 Ch. Go: 3642 nal evidence of the teſtator's intention; as whe 
A latter codicil appears to be merely a copy of 
former with the addition of a ſingle legacy, ox whe 


both legacies are . for the lame ene ; th 
1 


2 
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1 not be cumulative; whether given by the ſame, | 
«different inſtruments, as they ſhall de where'one - 

; given generally, and the other for an expreſs 

urpoſe ; or where one reaſon is aſſigned for the 

mer, and another for the latter. In like manner 

may be collected from the context, whether „ 

tan tator meant a duplication, or a mere repetition 
the firſt bequeſt. And bis intention has been , 3 


* 
Er U 


eerred from very Right circumſtances e .640, 
ey l 20. e, C 
| Extrinfic evidence is alſo admiſſible on this ful: e ago 


& Whether the teſtator by giving two legacies > (4. 

d, or did not, intend the legatee to take both, is 

queſtion of preſumption, which. will let in every 
cies of proof t. Hence, if the teſtator, after the y « pro. Ch. © 
aking of the will, and before the date of the co- Rar $29 00k 
dl, had an increaſe of fortune, that circumſtance 36x, in nt. 
p been held to prove that ne rag an 1 addi- * 
pal boynity 1200 | ab . 


(f a ligaey's being in ſatigſaction of a debt. 
UNDER certain circumſtances, a legacy i is re · 


N 

7 Ide point allo, the intention of the teſtator i is the 24 

; th non". in ele. oy OM f 11 by. 
. 


95 88 N | 2 Fonbl 3326 
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ded in the light of a ſatisfaQion of a debt. on a 8 8 


% 


„en 334: not be ſuppoſed, that the teſtator intended an u 


: 2 Vern. 47 


: ak Was. the balance was in fayour of* the legatee or ve 
8 Nor if the debt were contracted "yl the mal 
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A 1 chat a legacy given by 


the 
400 not. (.) gebtor to his creditor, which is equal to, 


be r greater than the. debe, dal b. conbdered us 
35. tv, 353. Weizen ae 


1 Vel. 


Eat 1599 


r. w * $1412 is 
naſa But this is merely a. * 8 
Arwen tbe courts in a variety of inſtances have denied il 


410.3 Ack. 66. application of it, where they have been able. 


— 3 collect from the will circumſtances to repel tt 


1 preſumption © As where it contains an expr 


x F, Wins. 40g. direction for the payment of debts *, or, if 
3 a legacy be leſs than the debt, it has unte held not 


4235. go in diſcharge, nor even in diminution of it”, 


e 2 Salk. 58. 
2 Vern 478 


> P. Wme. 616. Nor ſhall the legacy be a ſatisfaction, if it! 
ler 295- conditional, or given on a contingency, for it f 


But 


tbe 


Prec. Ch. 


s Salk. .5os. certain recompence in ſatisfaQion of a certain 
> f. Wos. 435, mand. Nor is a legacy conſidered as a ſatisf 


Ve 519. tion, where it is not equally beneficial with i 
g Prec * debt in one reſpect, though it may be more ſo 
2 atk. 300. another; as, where the legacy is to a great 
3 bro. Ch. Rep, amount, but the payment of it is poſtponed 
— N Ch. however ſhort a period :: nor ſhall a legacy be ht 
2 Fonbl. 331. to be in ſatisfaction of a covenant, unleſs it 
624. aw equally beneficial in amount, certainty; and ti 


. wot. (u.) of pang vith the "Wing: contracted for”. a 
h 1 P. Wms. ; 


#3 wes. . if the debt were on an open or runsing 


= 2 count, ſo that the teſtator could not tell, 


_— 
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by pe ol in which the {egacy given; ſhall 8 
1 0 chat was pot then in exiſtence Bob TEES. 22 a - Wh 


5 14109. 2 F. Wms. 


N . there bes wp of . 


4 ee 0% 05 DK 
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it 0 obatemon of AA GAS the a f = 

| | e tbe refiduym, 

it! ä 
it N caſe hs * Be ſafficient to Ae LSE {87 19 


ts and ſpecific.legacies, but not the general le- 
ies, they are ſubject to abatement, and that in 
al proportions; but in ſuch . e ſhall. an 


adated f ili cles *.. 2B 5 
rope rei ee r og. 


Nor ſhall a ſum of money dequeathed by the. 


ator in ſatisfaQtion, or recompence of an injury. 
de bee by him, abate any more than à ſpecific le- 25 
eſs it 15 But a legacy, although deviſed to be paid b 2 Fonbl. 377 


nd tin: firſt place, ſhall abate, if the fund be inſuf- c > Foob.. 378. 
r*. Int for the legacies “, unleſs, perhaps, it be a . 38. 
Pino for a wife. So a deviſe of a perſonal f 41. 


uity is not, as we have ſeen, a ſpecific legacy, Vid. fupr. 237. 


i617 bigs 41 50 {4c} ad aw 


But in all daten lagtaty ſhall be confiroed 9 . F, Wine. 


a pol ee and news to . AC* f 3 Atk. 95 : 


_ _ = = 


1 
{ 
1 
q 


1 gacy in favour of a charity, although preferred 


k 1P.Wms. other general legacies ®. 
3 F. Wan. 25. rr 


In my 377. cies, mut abate in proportion among themſely: | 


* Vid pr, ſpecific legacies out öf a "dere chattel; now, 


266 OF THE ABATEMENT or EO beer 
II A. deviſeſpecificandpecuntarylegacies, a On 
direct by the will that ſuch pecuniary legacits ſi 
come out of all his perſonal eſtate; if there be i 
other perſonal eſtate than the ſpecific legacies, the 


HR. mut de intended to be ſubject to thoſe which a me 


pecuniary, otherwiſe the bequeſt to the petutia 


gee, Ch.393: legatees would be altogether nugatory . 80 2 


the civil law, ſhall by our law abate che. Lear m 


265. 462. 675. 


But in caſe of a deficiency of Kewertl afſets, th 
is to ſay, of afſets to pay debts, fpecifſe legacles, 
though. not liable to abate with the general ley 


not. (q 
3 P Wms. 382. 


+ 4 We have before ſeen *, that a teſtator may ca rin 


05 FH nn! 7. $1429 $151 Is} 


236 . ſuch cafe, if the chattetſo/parcelled'Sut prove d | 
+ "cient, ſuch ſpecific tegacies mult abate proportio tert. 

1 x ver 563. ally among themſe]ves YT ee OR AN Id, 
1 508] L254 £11 ies £ 75 | 

Bausch is menue os wie! a ecke deze 


is entitled, that he ſhall not contribute vit“ 

other legatees in cafe of a deficiency. But on (FP. 

other hand he is ſubje& to a riſque; : As for « exanpi 

it fuch ſpecific legacy be a leaſe, and there be 
 itioh, or, if goods, they be miſlaid, or bu n 

or, if a debt, it be loſt b the inſolvency of WW 7 
debtor zin all theſe inſtanees luck TT eb: ug! 

m1 . v ſhall receive no 5 CONTIDUNON”s ' 


Tr 
9 


— 
A 


7 s 0 - 
7 » % « 3 
1 R : * C $ # * 
L : * % N P * * 0 r 23 * 0 G 7 1 . \ 


on the,ſame principle, legstees. in certain cir- | 

unſtances ate bound to refund their legacies; or a 

neable part of them, as in all caſes of a deſicienex 

\ aſſets for the payment of debts“. If the fund » 2 Bl, Com. 

merely inſufficient to pay the legacies, and the Non * 0 

xecutor pay one of the legatees, a diſtinction is to | 

remarked between caſes, where ſuch payment 

voluntary, and where it was compulſory ; and 

between caſes; in which the aGets were origi- 

ily deficient; and where they became ſo by his 

ſequent miſapplication of them. If the execu-. 

x paid the legacy voluntarily, the law preſumes, - 

at he has ſufficient to pay all the legacies, and the 

her legatees can reſort only [againſt him. The 

tee, who has been paid, is ſubject to no claim 

the part of the other legatees ; provided, ac- » 2 Vel. 194. 

ding to ſome authorities”, the executor be ſol. Þ » Vee. 8 

nt; but if the executor prove inſolvent, ſo that 
re are no other means of redreſe, tlie court will ; 

tertain a a; to een ſuch es to re- 


— 


* f 


1 5 ain, un IS - $4419 no? Men 


In mls the OE to 5 hea originally 
cient, if the executor, either voluntarily or by 
npulſion, pay one of the legatees, the reſt hall! 
ike him refund in proportion. And, even if fuch 

ntee obtain a decree for his legacy, and be paid, 

cd legatees may oblige him to refund in the 

e manner. But if the executor bad at firſt 

= to pay all the legacies, | and, by. his ſubſe- 

nt waiting; of the aſſets, they become deficient, 

that caſe ſuch . ſhall not de compelled to 

7 refund, 


| i. 4 „ bs IO Y 


gebnee in preference to the oihet legatees, whor 


1 r 2 Vern. 205. compulſory *, or unleſs thie deficiency Were creat 


ll. Cen. plus, or reſiduum to the reſiduary legatee *. 


UUM. Book i 
refund, but ſhalt amen of his Jegal d 


glected to inſtitute their ſuit in time; by whi 


they might have ſecured to \ themſelves ima fan 
11 P. wan. advantage“. Wo; | 

495+ not. (1+) 

2. P. Wms. 446. 


Nor is a nds bound to befund wt the ſul 
the executor; unleſs the payment by him ve 


» mY _— re 


by debts, which did not appear till after the pa 

» 1 Ch. Ca. 136. ment of the legacy *: in either of which eaſes, 
executor as well as a'creditor; may compel t 

legatee to refund the legacy ; for an'executor v 

pays a debt out of his own purſe ſtands int 

place of a creditor; and has ws ME ei 


| Abr. „ 
4 . b wel 8 0 


bs | 
(Ws). Wen the executor has paid all wet debt, 6 


all the legacies above mentioned, pecuniary, 
ſpecific, he mult in the laſt place pay over ” 


Van 


Abr. 4:8. | although the reſiduary legatee die before payme 
| of the debts, and before the amount of theſ 


+ T1 


w Carth, 512. brenne „ i LY, 0 

ee A. und 1 4 the 43510 of Aid 1 
eſtate, after payment of the debts, and tegar! * 
to J. S. and ſeveral creditors, although barred: 
the ſlatute of limitations, commence actions at imp 
hs executary on his refuſal to: en * Rl 


ings 
14.2949 {f ele 


1 


* 1 


9141 5 = 
«55 0% ' C 
i - a 
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v. OF AN EXECUTOR'S BEING LEGATES. 


one not in keonr of uch reſiduaty legtee 
| bim DS: OSS ITLSTLL EBONY 7 


| . 1 A 4 * 1 8 4 89 . 


3. 4 | ” $ ” 5 5 
141. 1 1 ihn 718 in 7 169. Prec. 
* 


p - " _ , 
* 0 


8. * 1 0 . 505 


0 fe eau, bin ae and "—_ of 1 4 
| N ts bis own legacy.” 


IN caſe of. legacy bequeathed to * e 
he take poſſeſſion of it generally, he ſhall hold 


u executor, which * þ iy firſt, and genera au- 


Inty *. i 486% LOH in a 
- | . B84. 10 Co. 47. 


4 | WE union of the twp characters, of executor N 1. 
9 | legatee, in one and the ſame perſon, makes no . 


ference, His aſſent is as neceſſary to a legacy” $ þ Of. Ex. 224-, 
1 og in him i in the capacity of legatee, as to A y 
bey s veſting in any other perſon, and that on 
ſame principle. Till he has examined the ſtate 
he afſets, he is incompetent to decide whether 


r vin admit of his taking the thing bequeathed 8 
zlegacy, or whether it muſt not of neceſſity de 5 5 
plied i in fatisfaQtion of debts * "ge 285 Fe. 27, 


His afſent to his own legacy may, as well as ie 
at to that of another legatee, be either expreſs, 
implied. He may not only in'pofitive terms 
ounce his election to take it as a bequeſt, but 

a eleQion may. alſo be — from his lan- 


gvage 


20 oe OF THE-EXECUTOR'S ASSENT, Boox il 
4 Com. Dig.” guage, or his conduct As if be ſay, that 

| e hey -4 will have it according to the will, that amounts i 

e 1 Ler. a5. an aſſent to have it as legatee . So, if a term þ 
F denied fo A. the executor for life, and afterward 
to B., if he ſay that B. will have it after bim, th: 


„s. jmplics an election to take it as legatee . 80, if 


ren abr. by deed reciting, that he has a term for years þ 
920. deviſe, he grants it over; or, if he take the pr, 
3 Abe. fits of it to his own uſe", or, if he repair the te 

} Semb, nements deviſed at his own expence*; all the 


g 1 e acts indicate an aſſent to the bequeſt: In like mar 

ner, if he perform a condition or truſt annexed t 

the deviſe; as, if a leſſee for years deviſe h 

term to his executor, on condition that he ſha 

pay ten pounds to J. S., which he pays accort 

ingly; this payment amounts to an election on h 

part to take the leaſe as a legacy, and it is in la 

an execution of the legacy for ever; for he vt 

performs the charge of a thing Ae the bene 

1.54. which is annexed to it *, So, if a leaſe be d 

" viſed to an executor during the minority of f 

teſtator” s ſon, in order that the executor may ed 

cate him out of the profits, if he educate him 

cordingly, this conſtitutes an aſſent to take tl 

1d. 535. leaſe by way of legacy, and not as executor: c 

if he exclude a co-executor from a joint occupand 

m'Dyer, 377. b. of the term with him”, that is alſo an agreem 

to the legacy. An aſſent to take part a8 a 7 

Y »'s Roll Rep duary legatee, is an aſſent alſo to take the whc 
158, relidue 1 in the ſame charakter e 


1 - #* 4 


4 „ 


v. TO HS OWN LEGACY. 1 
But, till the executor has made his election 5 
ther expreſs or implied, he ſhall take the | 
executor, though all the debts have been p 23 A 
xendently of ſuch 1 | | te om . 1 


Nor is the entry af; an executor 8 before 
iter probate on the t erm deviſed to him, an 
fon to take it as legatee”. Nor, if he merely p Com. Dix. 
jy, t that the teſtator left all to him, will ſo ambi- os. r 
ous an expreſſion have that effect. Yet, if an 4 1 Roll, Abr. 
zecutor, being alſo deviſee of a term, grant a leaſe *** 

t by the name of HEAT that amounts to a «Lens, 316 
kim in ſuch capacity. Dare wal ai 


If a legacy be left to A. as executor, RR 

grefsly for his care and trouble or not. he muſt 

ther act, or diſtinctly ſhew his i intention to act, 
tore he ſhall become entitled to it. 3 k 22 . 


The rules above ſtated in reſpect to the abate- 4 E 3 
ent and refunding of legacies in the caſe of l-. 
es in general, apply equally to the caſe where 

e ſame perſon is both executor and legatee*, and * Tena. 
ough the bequeſt were merely as a recompence 
x his e the truſt”. jr 


345. in net. 
u 4 Bac, Abr. 


429. a Ven. 
424. 


E SECT. 


| _ OF A n BEING EXDCUTOR. . Boo l 
AR "SECT. \/IK; * 
o the 1 + appointing his er exrcuter © 


—_. I hen the debt ſhall be: regarded . a Joe 
=_ r e e to him i ben not. nere 


Wa creditor appoint the debtor his exeeuto 
1 ſuch appointment ſhall operate as a releaſe, a 
=_ | extinguifhmem of the debt, on the principle, th 
= - - from that act of the teſtator it may be reaſonabl 
_— inferred that ſuch was his meaning. The deb 
f under theſe circumſtances, is conſidered in i} 
| nature of a ſpecific bequeſt or legacy to the debio 
x 3 Bc. Abr. for the purpoſe of diſcharging the debt. Thu 


nn — if che obligor of a bond make the obligee exec 


N tor, this amounts to a releafe of the debt“, 
186! Com. Dig. ſeveral obligors be bound jointly, and ſeveral 
5 and the obligee conſtitute one of them his execi uf 
* tor, it is an extinguiſhment of the debt, and th 
Lie rt executor is incapable of ſuing the other obligors 
b 8 Co. 136. The debt is alſo releaſed, where only one of fere 
1 bapf ral executors: is indebted to the teſtator *; an 
398. | after- the death of ſuch executor, the ſurvivin 
«Of. E31. executors cannot ſue his repreſentative for th oth 
*. 2 32. debt. Nor is the caſe varied by the executor 
Leon. 326, dying without having proved the will, or hayin 
adminiſtered', or even by his refuſal to act vit 
| his co - executors i, unleſs. he formally renounce. f. 
the office in the ſpiritual court: ſuch a renunci 
tion, indeed, ſhall prevent the releaſe of his debt fer 
for he could no more be ee accept 


releaſe, than a deed of t 5 


6 V. or A DEBfoks BEING ExEcU ro- az 


[n all theſe caſes tlie remedy is is deſtroyed by ne 

| of the party, and, therefore, is for ever gone ; 2 373 

ut the effect is different where it is ſufpended » Ver. 303. 

prely by the act of law *, and where, conſequent- ak. 303. . 
, there is no room to infer any intention on the 

r of the deceaſed to releaſe the debt; as, if ad- 

iniſtration of the effects of' a creditor be com- 

eck to the debtor, this is only a temporary pri- 

Fon of the remedy by the legal operation of the 

at'. Thus, if the obligor of a bond adminiſter! Off. Ex. 3%. 

the obligee, and die, à creditor of the oblige, ** 55 

ning obtained adminiſtration de bonis non, may 

intain an action for ſuch debt againſt the exe- 

nor of the obligor *. ","'So, if the executrix of an u Sid. 79. 

ligee marry the obligor, ſuch marriage is no re- 

ie of the debt, for the teſtator has done no act 

reſfive of an intention to diſcharge it, and the 

band may pay it to the wife in the character of 

cutrix. If he do not, the remedy is ſuſpended 

rely by the legal effect of the coverture, and 

ter death, the adminiſtrator de boni non of the 

tor will be equally entitled to that Ne as to 


F 1 Leon. 10. 
7 9 | others outſtanding " * Moore 236. 


Nor will the law ſufter ſach in intention of the 

Mor to be carried into effect, where he has not 

fund ſufficient for the payment of his own n 

, and, in that caſe, the debt of his executor ſhall 

ifſets. It were highly unreaſonable that the 

u of creditors ſhould be defeated by a releaſe, + 

was abſolutely voluntary. Such diſcharge, o Selk. 2 . 

rer, ſhall in general be preferred to legacies. 3 37. 2 H. Com. 
8 For, 136. | 


7 OF A DEBTOR'S BEING EXECUTOR. B. r 


For, as I have already obſerved, the debt is cot 

ſidered in the light of a ſpecific bequeſt to i} 

Ts debtor, and, therefore, though like all other leg 

cies, it ſhall not be paid or retained till the det 

12 are ſatisfied, yet the executor has a right to it e 
| 5 clufive of the other legatees *. 


4 Nor ſhall ſuch debt be releaſed even a8 apair 
legatees, if the preſumption ariſing from the 
pointment of a debtor to the executorſhip, 

contradicted by the expreſs terms of the will; 
by ſtrong inference from its contents. As wt 

a teſtator leaves a legacy, and directs it to be q 

cout of a debt due to him from the executor; ft 

+ debt ſhall be affets to pay not merely that ſpec 

| q 3 Bac "6s legacy, but all other legacies *, In like mann 
he leave the executor a legacy, it is held to! 
ſufficient indication, that he did not mean to rel 
the debt. And, in ſuch caſe, the executor ſhal 
truſtee to the amount of the debt for the refid 
r Carey v. legatee, or the next of kin! So, where a te 

350.6. bequeathed large legacies, and. alſo the reſidu 

epi his eſtate to his executors, one of whom w1 

| - debted to him by bond in three thouſand po 


it was decreed: that this debt ſhould be a 1 
to the ſurplus, and that both executors 


+ Ge Ten. equally entitled 10 it“, It ſeems, alſo, that 


2 Bae. Abr. 12- naming of a debtor executor, durante minor 
is no diſcharge of the debt; ſince be. FR 
in. Abr. ee 15 _ * he cc 


t 11 
2 Age” 


1 


v. OF THE RESIDUE UNDISPOSED OF. 275 


N 18er. X. N V 


| f the reſidue undiſpoſed of by the will, when it ſhall 
go to the executor—When not. 


IF the teſtator make no diſpoſition of the reſi- 
pe, a queſtion ariſes, to whom it ſhall belong, 
d this is a ſubject which involves in it a great 


2 iety of diſtinctions *. - y 17. wok, 
My Fo ger dt) _ 
The reſult of 61 numerous caſe on this fudjett f Ad 67. 88 


to be this: * 


The whole W eſtate of the teſtator is, in 
int of law, devolved on the executor; and if, 
fer payment of the funeral expences, teſtumen- 
j charges, debts, and legacies, there ſhall be 
7 ſurplus, it ſhall veſt in him beneficially. 


It ſhall appear on the face of the will, either 

preſsly, or by ſufficient implication, that the teſ- 

or meant to confer upon him merely the office, 

d not the beneficial intereſt, equity will covert 

executor into a truſtee for thoſe on whom the 

would have caſt the refidue in caſe of a com- 

te inteſtacy ; that is to ſay, the next of kin, g. 
„ where the teſtator has ſtyled him in his will > Vers. 95. 
executor in truſt, or has uſed other expreſſions 2 3 
the ſame import. So, where the teſtator has f. 68. 

pun to. make a diſpoſition of the furplus, Put I Fes 


81 ä 1 


\ 236 or THE RESIDUE UNDISPOSED OF. Boos 11 


a vef jun. 78. ſurplus, although the reſiduary legatee firſt die 


Ambl. 769. 


not. k. 2 Ver, the bequeſt was meant as a compenſation -Sti 
-550 not-1- Alone and unaided, to operate as an excluſiot 
7 544+ 3 F. Wins. cient er to debar him of the reſidue”. 


C han. 105. 


not k. 4 Vern. to the next of hin. For it is founded rather 


boo not proceeded to complete i it 55 alſo, th 

| executor. ſhall be excluded. As where a refiduar 

A . clauſe. is inſerted 1 in the will, and the teſtator bay 

u 1P. Ws, omitted to name the reſiduary legatee *, Nor 


Iiotey 288. where the teſtator has regularly bequeathed the 


2 Veſ. 91. 495» 
and conſequently it be undiſpoſed of at the time o 

dhe teſtator's death, ſhall it belong to the execy 
_ NS Mes; No ſhall. the executor: be entitled to 
—_— where the teſtator has given him a legacy expreſi 
Rep. 8. for his care and trouble, for that is a ſtrong ciſ 
on which to raiſe a reſulting truſt, not merely at 
the abſurdity of ſuppoſing a teſtator to give a pat 

of the fund-to that. perſon, for whom he intende 

the whole; but, as it is evidence, that he con 

dered him as a truſtee ſor ſome other, who ſhoul 
be the object of the care and trouble, for whic 


x 2 Fonbl 131, 


97, 1 Vern. 


473.2. Was DOVEver, the principle, that it ſhall not be pre 
157. 2 Vern. ſumed to have been the teſtator's meaning thus t 
148. 2 Atk. 

i © Þ. give part and all to the executor, has been allowet 


2 Fonbl- 131- Hence it is a ſettled rule in equity, that a pecunia 


6:6-Bunb. . legacy bequeathed to an executor, atfords a ſuf 


40. Prec. 


22 Vern. 425. If the legacy to the. executor be ſpetific, it ſn 
3 0% 8 equally exclude him *. Nor will the rule be 


N ried by the. teſtator's baving bequeathed legac 


or | 
e | 
Ir 11 


361. Maſe 


288.1 de an implied intent to bar the /executor; than *g 
job: ES create a truſt for the next of kin; and, thereforfiſ * 


4 x 4 
? * * x 
* 


[the 8 have a legacy, and there be no next 


{kin, a truſt ſhall reſult for the crown. It is b £ —_— 


ſettled, that in caſe the widow of the teſtator . 1 P. Wins 


ſely in the ſame fituation as any other perſon ap- 120. work. 
cinted to the office*; unleſs the bequeſt to her of * — 


ſpecific legacy conſiſting of property which was ou . ay 
s before marriage, may vary the rule*. 4 
not. i. 7 Bro. 
P. C. 511. 


In reſpett to that claſs of caſes, in which the ex- 
cutor ſhall be entitled to the reſidue, although he 

* legatee, it may be ſtated as an univerſal rule, 

hat wherever the legacy i is conſiſtent with the in- 

nt, that the executor ſhould take the whole, a 

purt of equity will not diſturb his legal right, 

nd, therefore, where a gift to an executor is only ' 
exception out of another legacy; as if a library 

bequeathed to A., out of which the executor i 

ſele&t ten books for himſelf; it ſhall not exclude 

n from the reſidue, inaſmuch as it was neceſſary 

make an expreſs exception. Nor where the « rÞ. way, | 
ecutorſhip is limited to a particular period, or Fe. n | 
terminable an a contingency, and the legacy to 2 — 8 
executor, at the end of ſuch period, or on 2A. 4. 
h contingency s taking place, is bequeathed Via ale e 
er, ſhall it defeat his claim to the ſurplus f, 11. 

or ſhall a gift of only a limited intereſt for nn. K. pres 
e life of the executor have that effect b. Chan. 363, 


rin theſe caſes the legacy is conſidered as an *,, oy 


hag out of the general gift to the deviſee pas, Chun. 
er, and therefore not ſuch A legacy as ſhall exe fu. '6, 1 3 
clude a 


| executrix, ſhe is, in reſpect to the reſidue, pre- 


1 P. Wms. 114, 
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| 278 | or THE RESIDUE — or. "Yo; nt 
k rv. eg 4 the executor from the reſidue, ſince it doe 


116. not. x. 


not involve the abſurdity of giving exprefilya , 
1 vial re, Where the whole was intended to be given”. B 
in Chan. 364, tlie limited executor has an intereſt in the refidus 
only while his executorſhip continues, on the d 


- termination of which it derolves on the gen 
| executor * We ht 


C 1 F 


* 


1 jun 8 That . evidence may * received for & 
1 ls 2 ms. purpoſe of rebutting a reſulting truſt, is ſufficient 
359. ond eſtabliſhed by a ſeries of caſes; but it is admin 
: with great caution *, and reſtricted to wh pu 

Ace g ef making the v? 
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0f THE INCOMPETENCY OF an mur EXECUTOR 

0F THE, ACTS OF AN Ec DURANTE MINORI- 
TAIE—OF A MARRIED WOMAN EXECUTRIX—OF co. 
EXECUTORS—OF EXECUTOR o EXECUTUR=0F EXE» . © 
rox DE-SON TORT. 5 | i | EF. oo 


— 


N infant, as it . e ated®, i is « ape n 
now, by the ſtat. 38 Geo. 3. c. 87. incapable 

{ the functions of an executor, till he ſhall have 

(tained his full age of twenty-one years. Nor be- 

fore the paſſing of this ſtatute was an infant com- 

detent to act, till he had arrived at the age of ſe- 

nteen *; but at that age he had a right to aſſume vos xx. 50 
d executorſhip. He had authority to ſell the; OC j 
elator's effects, to pay and receive debts, to aſſent ©. Mis: 356. _ Þ 
p, and pay legacies, and, generally, to diſcharge 1 Keb. cl. 6 þ 
he duties which belong to the repreſentative of the: 2 Comte: 
keeaſed © Yet if an infant executor, after the age ©. Bae. Abe. 8. 
ſeventeen, and before the age of twenty-one 9 2 
urs, releaſed a debt due to the teftator without Cem. 1 
my receiving it, fuch a releaſe was held to be 
vid: or, if he received only a part of it, it was 
4 for thi nos + for otherwiſe he would © 
re been diyeſted of that privilege, which the law 

lows to all infants, of reſcinding their acts when 
Ar 
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_ or A LD EXECUTOR. "Boe N 
could 3. preceeding prejudicial both to the infa i. 

des avg. aud to the eſtate, be regarded as purſuant w We 

TE! ey * 74 office . On the ſame principle the afſent of * ö 

Com. Dig: infant executor to a legacy did not bind 7757 8 1 

4 46. leſs he had'afſets for the payment of debts *. No 1 

N a power of committing any other att whid 

con Ex. 217, Might involve him in the conſequences of a den 

s. tavitf, Nor, in a late caſe, would the court of 

8 chancery direct money to be paid to an infant ere 

cutor, although he had attained the age of fe 

teen; but referred it to a maſter to inquire, ub 

ther there were any debts or EIT Ka to ca 


e of a meinten? e od; 


But theſe diſtinQions i it is now needlch to dil 
the ſtatute having altogether diſqualified an,infu 
executor from exertiſing the office during his ni 
nority, and having directed adminiſtration with il 

will annexed, to be e to —_ tr perk 
* 2, in the interim, 


If A, zpapinr B., an infant, bis executor and | 
| executor during the minority of B. C. thougl bo 
only a temporary executor, ſeems, during the ca 

_-  tinuanceof his office, to be inveſted with the lan 
9 ©” powers as belong to an abſolute;executor ; and * 
though he be named in the will N jaiſtrator onl 


3 Of. Fx. ar, = 9 . 
9 for the benefit of the infant ', en 
4 
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In caſe a married yoman be pm the A 
mu 47. band, as we have wan ys 7 has e 10 
in che admin) | 8 


44 
* 


ige 
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n. or A MARRIED WOMAN EXRCUTRIS. 


Je is empovered to reduce i into poſſeſſion, or to | | 

pole of the property by way of gift, ſale, ſurren=.  - 3 
, ar releaſe, to receive, and pay debts, to . 1 

At to, and pay legacies, and to ęlect for his 

if to take as legatee On the contrary, boch a com OY 

ts, if performed by her without his permillion, 5 . _ Wa K- 

e of no validity If the huſband be abroad, the ?* — | 

urt of chancery will reſtrain the executrix from # 3 Bac. Abe, 9 

| ing in the aſſets of the teſtator, and appoint Keiby, 118. 


207, 


208, Vid, 
receiver for that purpoſe, with power to com- 39: © "= 


ence ſuits for the * of debts due fo this . Abe 2 
e's - | CHOY f 


52 


1 
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And this dere is founded on the principle, 
at as he is petſonally reſponſible for ſuch acts, 
lav makes it eſſential to their validity, that they 1 
uld be performed by him, or at leaſt with his "i 
ncurrence ; otherwiſe the miſconduct of the wife | - 
the executorſhip might be extremely prej judicial jr: 

the huſband”, 1 . Fx, 20h, 


Yet, if an exegutrix marry, and the huſband 5 © . 

bine the goads, or is guilty of any other ſpecies 

dwvaſtavit,, it will be a devaſtavit alſo. by the 

le, and they will he both anſwerable according 
On the other hand, if an executrix commit A com. , 

Oy 2 and then marry, the huſband, as Ce 'Car. 510. 

lu the vite, i is chargeable for i K ee 

nerture” 5 . 323. 


Cem. Dig. 
Baron & Feme, 


os ubs: were debe to the: huſband, or, . . 


uch 1 it the ſame thing, to the wife, before mar- 7. 
q , the liuſband may retain. ww | 


1 


0 


1 A2 Vid. pr. 


DB 2 3 Bac, Apr Abr. the acts of all: for they have a joint and entire 
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II the baſband were indebted to the teſlator 
making of the wife executrix is 2 kelez 
of dhe debt, as if. ſhe had been the debtor; thougl 
s i an executrix after the death of the PO a 

4 0 * 705. buch debior, it e eee, | 


{> 


75 7 "I ſpecific 9 are leſt to a babe a 
| "Vit jointly, and they are named executors, ſu 
- legacies ſhall exclude them from the reſidue; f 


"they are analogous to a N legacy WA" "hd 


TY > ns ECutor *. s 
5a. mot- 14. 


8 Co- executors, we e 5 
io law as an individual perſon*; and by cor 
26,188: . quence, che acts of any one of them in relpet 
| | the adminiſtration of the effects, are deemed tol 


* thority over the whole property. Hence rc 
e of a debt by one of ſeveral executors is valid, 
ſhall bind the reſt". So a grant, or a ſurrender, d 
| «Dyer 23 term, by one executor, ſhall 'be equally available 
| 'i has been likewiſe held, that if one confelt 
y Dro 23.d.in judgment, the judgment ſhall be againſt all”. 3 
on the contrary, where there were three execuii 
one of whom gave a warrant of attorney to cont 
4y judgment againſt himſelf and his co-executors, pu C 
ſuant to which a judgment was entered againit Wy” | 
the executors de bons teflatoris, for the debt, 10 
z gainſt the executor who gave the warrant, a. ul 
ni propriis, for the coſts; it was ſet alice, on! # 
ref 


% 


es -.. ground that executors. may plead different pit 
| and that which is moſt for the teſtator une 


Ts 


al hs maren im dealer g ellate to theother, 12 

;_ hall paſs, becauſe each ung poſſeſſed tk 
je whole before . It has been. adjudged alſo, — 1 
tat if one of two executors appainredt by the obi 
e deliver the bond to a ſtranger in ſatisfaQtion of 


debt due from himſelf and die; although. the 
„ lu ebt as a choſe in action could not paſy;by the aſ- % 
ie, U enment, yet by this delivery, the party bad ſuch a 


intereſt in the inſtrument, that he might juſti- 
the detention of it as againſt the ſurviving exe- „ n ate. 
nor; but the law of this caſe ſeems very a. et 


us, inaſmuch, as the debt not being aflignable, 26. 
aud not part PE nee pt eee 1 


ons executor tall not be allowed to ag his | 45 
n debt in prejudice. to that af bis co-executor in 
e "ot n en 


in S434 0 * 501 2 7 4 
| . | 


1% 2 


o e 
 luſicent *, And if there be a deviſe jolt the 8 * 


nee popes of them ma Renn 


See tw whll 9 a nes; ge; 1 
xcluded from the reſidue, either in caſe. the te.. 
wor ſhall have expreſsly deſcribed them as mere 
truſtees, or, according to the fair conſtruction of 
de vill, appears to have ſo conſidered them, or, in 
ale he has made an imperfect diſpoſition of the 
Kane, * he h nn 
1 


„ 65 c Ex DOI. e 


Without pre -eedin; to ſpecify the” 'refidbary 1 legs 
. or where he has bequearhed tie u to to 
| obama i. party, OW. died berbre you 0, r 
+ Fenbl 133. ls 2! al 
in nat. 

| But if a lager be given to one execiror e et 
prefsly for his care and trouble, aud nb legit 

given to his co-executor, it is a point unſettled 

whether in ſuch cafe they ſhall be barred of the 

ks Foabl. 733-fidue *. This, however, is clear, thatif there be 
two or. more executors, a ſimple legacy to oli 
i1P. Wan, | ſhall not exclude them, for the teſtator may have 
8 intended a preference to him to that extent. 80 
333. 4 w 2 where ſeveral executors have unequaf legacia, 
gr, 166, 167: whether pecuniary or ſpecific, they & fat neverthe. 
10 . 1 atk. leſs be entitled to the ſurplus *. But where equi 
2 — pecuniary legacies are given to co-executors, 
IT. wan. truſt ſhall reſult for the next of kin. The aryy- 


350. not 4. 


2A 60. ments which have been urged in oppoſition to 
. rr this rule, and to ſhew that the giving of equal 
4 U. 1 pecuniary legacies to ſeveral executors, is not 
—____ abſolutely inconſiſtent with an intention that they 

| 3 bro.Ch. ſhould take the ſurplus, are, that ſuch gift would 
| Rep . ſecure to them a proportion of their legacies in the 
event of a deficiency of aflets, which applies 
equally to the caſe of a ſole, executor ; and, that 

they would take the legacies ſererally, whereas 

| the refidue would belong to them jointly, Yet 
m1P.Wms. the rule has long prevailed, as above ſtated". 
so net. No caſe, however, occurs in the books, in 
which diſtinct ſpecific legacies of equal yalue to 

ſeveral executors have excluded them from the 

_ reſidue. And the argument, which ſupports the 


rule as to pecuniary, by no means. applies with 


equal 


wal force to Keck Wees dee it is very pro- 
able, that a teſtator may wiſ to diſtribute ſpecific 
wantities of ſtock, or particular/debts among his 
necutors in ſome particular manner, although | 
ally in point of value, and conſiſtently r 1 
tention, that they ſhould take the Waring | - bs 
71 3 3 
Nor does the a eie juſt mentioned *; of ſpecifi,” ® rack ah. 
acies bequeathed jointly to a huſband and wife 
bo are named executors, bear upon the point; 
r, 23 it was before obſerved, it is ſimilar to that 


have P Wms. 
af ific le anne % n e 
e besser Yi ot # 3 
OY The power c of an executor is s not determined by 
the. 

on death of his co. executor, but ſurvives to him; 
f d therefore, it is is held he 27 aſſent to A le- 0 
ö re 0 Tom, 

by y. 1 i $204 wigry + 7. vt Admon. - A 
argu- * * . 3 Atk. 09. 
fi to WR 


As a is or e executor has the ſame 
creſt in the effects of the original teſtator, as_ 
immediate executor, he is inyeſted with the 

ve authority, and privileges, and is bound to- 
niniſter ſuch effects in the ſame manner. But in 2 

a of ſpecial truſt confided to the executor with OE. Ex. 257, 
the ordinary limics of his duty, as to ſell land, wy 8 ** 
Ithe like, if it be not performed by the origin! 
cutor, no ſucceſſive executor as ſuch, ſhall *©= 


r authority for That purpoſe *, A 8 8 


259. 


In reſpect to an 3 de ſon tort, he may 
orm a variety of facts, which ſhall be as binding” _ 
thoſe of a e executor”. Ag wo eon 8 of. ts. e. 
» 
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ot Ex. 181, tors, he is juſtified in paying the debts of the; 
* ceaſed”, and indeed may be compelled to pay the 
— ſo far as aſſets come to his hands; and to un 
* tion brought againſt him by a creditor, be n 
| 3 — e ee ee 
= 181. 
3 . In caſe the rightful 3 ſhall tink 5 
5 | to purſue his legal remedy againſt ſuch an ir 
_ -.:- der, he has no defence; as, if it be by tim 
—_ -: trover for the goods of the · teſtator, the exe 
de ſon tort cannot plead payment of debts to 1 
| value, or that he hath given the goods in {a 
i | faction of the debts ; for he had no right to ink 


w Com. Dig. Yet on the general iſſue pleaded, he may gi 

h —_ abc.7, in evidence ſuch payments, and they ſhall be. 
— , ducted from the damages“, or, if they amount 
of Ex. 8. the full value, the plaintiff ſhall be nonſuitel 
40 2 Hl. Cn. But it may be doubted, whether in ſuch action 
* defendant can give in evidence payment of de 
= of Ni. Pr: to the value of ſuch goods as are ſtill in hiscufi 

y L. of Ni. Pr. or only of thoſe which he has ſold?. If the action 
— Nod. treſpals inſlead of trover, payment of debts to 
L. of Ni. Pr, value will go only in mitigation of damages, 


- RY the plaintiff will be entitled to a verdict. 


* 


The ground of the diſtinQion 3 to et 
in trover, his poſſeſſion is admitted to have! 
lawful, and the ſubſequent diſtribution geg 
the converſion; but in. treſpaſs, the unlawfult 
ing is the ſubject matter of complaint, to v 
the veces | is not an anſwer. * 
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Nor, in any caſe ſhall ſuch payments be allowed 9 
nonſuit the plaintiff, or to leflen the damages, if 

ere be a failure of aſſets, and the lawful execute 
Id by theſe means be diveſted of his right of 

elerring one creditor to another of equal rank, 

giving himſelf the ſame preference”. 1 


Nor ſhall an executor de ſon tort, derive any ” OE 
tage from the wrongful character which he has . 
umed. He is not entitled to bring an action in 
the of the deceaſed *, nor is he empowered to Bl. Com. 
uin in ſatisfaction of 15 own debt; for ſuch a dt. admor.8. 
vilege would enable him to profit by his own day 4. wt 
nious acts, and would tend to encourage a com- * * 
tition of creditors, who ſhould firſt take poſſeſ- 


u of the n without any legal au- c « Bl. Com. 
e. | $11. 5, Ce. 30. 
rity ©, | ; 6. *% n 


There is, indeed, 0 one RET Wt to this rule; a 

ty who, by ſtat. 43 liz. c. 8*. becomes an ex- rege 
nor de ſon tort, in conſequence of a gift to him O. Ex. #82. 
the inteſtate's effects by an adminiſtrator who 82 
obtained the grant fraudulently, is by the ex- . 19. 
proviſion of that act allowed to retain... But 

al other inſtances, an executor de /on tort is ex=  , 
ded from this advantage. Nor ſhall he retain 

t bis own debt, even againſt a creditor of inferior 

hee. Nor, after an action brought againſt hime 3 Bac. Abr. 
a creditor, can he avail himſelf of a delivery 7. Got 
of the effecti to the rightful adminiſtrator, t. . 
ugh before the filing of the plea, nor of the af- : 

lt of the admitiſtrator to his retainer of his debt. 


9 n Nor 


+ KF 
* A 


— nd 


% or An Exkcbron b 30 torr.” now h 
Nor is che caſe varied, although in point of f u 
adminiſtration were granted at the time of the cou 


. — * delay relidquiſhed the 55 to the Fraliee" 


b Gere, 2 N. If the executor de fon tort deliver te efech tt 


"the adminiſtrator before ſuch action brought, th 
-is a ſufficient defence, and he may give it in ei 


t 1 Salle. 313. dence on the plea of Plens W N 


Thes grant of adminiſtration to loch executor ſhal 


b Com. Di De legaliſe his previous acts. Thus, where he take 


Moore 255 poſſeſſion of the teſtator's goods, and ſells them, an 
3 Term 


3590. 2 H Bl.ag, afterwards is appointed adminiſtrator, ſuch ſubſe 
| i Moore 146. quent grant ſhall make the ſale effeftual*. So, if / 


be ordered by B. to ſell the effects of the inteſtate 

and B. afterwards take out adminiſtration; A, t 

an aQtion brought againſt him by a creditor ma 

- plead plen? adminifiravit, and ſhall be diſcharge 

k Cro. Car. 8. on this evidence. An adminiſtration, alſo, con 
mitted to an executor de ſon tort, and althouy 
committed to him pendente lite, ſhall warrant h 
retainer of his own debt, on the ſame principle 
neceſſity, on which ſuch right of executors is 1 
general founded, namely, to avoid the inconve 
nience and abſurdity of a party's inſtituting aſl 
12 H. Bl. ab. againſt himſelf . So, where A., entitled to adr 


. On Dix. niſtration was oppoſed in the ecclefiaſtical cou 


Adzer.C 3. and, pendente lite, being ſued as executor mt! 
8.337 court of king's bench, pleaded a tetainer for a de 
due to himſelf, to which the plaintiff replied, th 

the defendant was executor de n tort: fn 

. en 


f Carty. mencement of ſuch ſuit, and the defendant without 


7 92 
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ſendant rejoined, that letters of adminiſtration bad m 3 Bac. Abr. 


been granted to him Puts darrein continuance ; 3, on * 6 

demurrer, the plea was allowed, and judgment A+: 328. 8.c; 
3 Term 

given for the defendant”; But if A. diſpoſed of 588. 5. 0. cited 

in inteſtate's goods to B. for the payment of the — Pr. 

funeral, and afterwards take adminiſtration, it - 15 


bas been held, he ſhall not have an aQion of an contr, Salle. 9 


trover e B. for the ow „ een 7 
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0 djfribuien under the neue bee 
advancement. . 


'AM now to diſcuſs the power and duty of an 
adminiſtrator, His office, ſo far as It concerns 

: - the collecting of the effects, the making of an in- 
3 ventory, and the payment of debts, is altogether 
| the ſame as that of an executor. But as there | 
= no will to direct the ſubſequent diſpoſition of the 
| | property, at this point they ſeparate, and mul 


| 1 O08 purſue different courles. 


| After the ordinary was diveſted of the power of 
_ adminiſtering an inteſtate's effects, and compelled, 
WW > v#pr. 54. in the manner above mentioned, to delegate ſuch 
* authority to the relations of the deceaſed, the ſpiri 
tual court attempted to enforce a diſtribution, and 
took bonds of the adminiſtrator for that purpoſe; 
but ſuch bonds were prohibited in the temporal 

_ courts, and declared to be void in point of law, oa 
te ground, that, by the grant of adminiſtration, the 

3 * Con. Eccleſiaſtical authority was executed, and obght to 


$15. 2 F. Was, W no farther ”. Thus RR art: was cr 


441. Lev. 233. 
„„ LN oi 2 | - titled 
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itled not only to adminiſter, but alſo excluſively.” 
to enjoy the reſidue of the jnteſtate's effects. For 1 — 
the purpoſe therefore of aiding the imperfet juriſ- 
lition of the ordinary, and of preventing any ſingle 
land from ſweeping away the whole ſurplus, the 7 P. Was. 
lat. 22 & 8 3 Car. 2. c. 10. commonly called the? 496. - qr 
ſtatute of diſtributions * „ was enated: That ſtatute 1 n 
ifter empowering the ordinary on the granting of. ud per. 
adminiſtration, to take a bond of the adminiſtrator, 1 A 5 
vith two or more ſureties conditioned, as I haye al- 85. Vid. zLord 
ready ſtated, further authoriſes him to proceed, and mo or 
all ſuch adminiſtrator to account touching t ; 
goods of the eſtate ; and, on hearing, and on du 
conſideration thereof, to make equal, and juſt 
tribution of what remains clear after all debts, fune- 
nl, and juſt expences of every ſort firſt allowed, 
ad deducted, among the wife and children, or chil- 
ren's children, if any ſuch be, or otherwiſe to the 
next of kindred to the decaled, in equal degree, 
or legally repreſenting their ſtocks, pro ſuo cuigue 
ure, according to the laws in ſuch caſes, and the 
rules, and limitation thereafter ſet down ; and the 
ame diſtributions, to decree and ſettle, and to com- 
pel ſuch adminiſtrator to obſerye and pay the ſame 
by the due courſe of the eccleſiaſtical laws. The 
ſatute then proceeds to preſcribe the diſtribution 4 
ſuch ſurpluſage in manner following that is to ſay, 
one third part thereof to the wife of the wegen 

dall the reſidue by equal portions among his chil- 
am, 2nd ach perſons as legally repreſent ſuch chil- 
dren, in caſe any of them be then dead, other than 
Wann heir at law, vn A 

| Ve 


e 


zn 9 
enen 
i 


8 1 or v pier. Booth, 


bee any eſtate by the ſettlemen ement 61 wielkele, 
or ſhall be advanced by bim i in bis life%ime by por, 
tion equal to the thare, which mall by fuck digt. 
bution be allotted'to the othet* children to Whom 
ſuch diſtribution is to be made; 'and in caſe 1) 


child, other than the heir at law, whg ſhall hate 


any eſtate by ſertlement from the intetate; of fall 
be advanced by him in his ife-tinieby Portion, not 
equal to the ſhare which' will be due ts A ötter 


cle by the diſtribution, then ſo müch ef the 


"rs ſhall be diſtributed to fuck child as Mall 
ve'any land by: ſettlement from the inteſtate, or 
was : advanced in the. life-time of the inteſtäte, 25 
Wall make the eſtate of all the children to be ec 

near as can be eſtimated; But the heir ir law, 
notwithſtanding any land that he ſhalt hate by 
delcent or otherwiſe from the inteſtate; is to have 


an equal part in the diſtriburion with the reſt of 


the <hildren, without any confideryevnt of 'the 
. of ſuch land, Ph Ts | e 
b bee 

11 thin ditees; thatin caſe a de no chüchen, 

nor any legal repreſentative of them, one moiety 

of | the eſtate ſhall be alletted to the wife of 'the in- 

eltate, and the reſidue of the ſame ſhall be diſtr- 


| buted equally among every of his next of Kindred 


pho, are in equal degree, | and thoſs- who" "legally 


e * 4# | 44 
ONS 41 e 17 10 5 ; 
1 1 N ie {* * L hee 408 6 „ 3205 bis WY 


* 


"tes 60 provides, That no repreſentatiotiv\hall be 
mitted 2 collaterals after brother, und 
ters? children And in caſe ther be ue 80 
* 6 
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cal 
gr: 
C01 
in 
an 
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laat all the eſtate ſhall he diſtributed equally among 
the children ;-and,-1n caſe-there be no child, then 
mong the next of kindred to the inteſtate in guſt 
degree, and their legal repreſentatives as * g 
e e | 9 
1 it Fre direds; for the beach of credi- 
tors, that no ſuch diſtribution of the goods of an 
inteſtate ſhall: be made, till after the n. 
one year from his death; and that every one to 
vom any diſtribution and ſhare ſhall be allotted, 
ſhall give bond with ſufficient ſureties, in the ſpiri- 
tual court, that if any debt truly owing by the in- 
teſtate, ſhall be afterwards ſued for and recovered, 


every ſuch caſe, he ſhall refund, and pay back to 
the adminiſtrator, his rateable part of that debt, 
and of the coſts of ſuit, and charges of the admini- 
ſuator by reaſon of ſuch debt, out of the part and 
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in ſuch teſtament expreſſed, ſhall be performed, 
yg nn manner as before the _ 
of tha at. 
4 


. Fe * 0 \ p * * 
o 4 ' „ . 
a% . * << 7 2 


* * * 1 
* 2 


. 5 4 > * N k I 
7 \ 
2 | f J TY 
3 K K . % 
* . 4 : 
E Y = 


or other wiſe duly made to appear, that then, and in 


or DISTRIBUTION. . 10 In 
u alſo expreſsly excepts, and e 
toms of the city of London, of the province « g 


Vork, and of other places having ed ſn 
7 of diſtributing e eee 


Id "Doubts having ariſen, whader the buſbaae " 

right to adminiſtration to his wife was not ſuper ird: 
ſeded by force of this ſtatute, and whether be y 
not thereby bound to diſtribute her perſonal eſtate 
among her next of kin; by the ſtat, 2g Gar, a. c. 
8 . 25. it is provided, that the aboye act ſhall not e 

tend to eſtares of feme coverts, who die inteſtat 
| bu char the huſband may dewand, and bre da 
niſtration of their rights, credits, and other p 

n and recover and r the lame un at 


On the conſtruRtion of. the 8 of diſtriby 
ow, ae 98 points hare hee wowed,” vife 


u 


ſt cl 


> After the allotment of onedhind to the widow 
the dams: as we have ſeen, direts Aa NE 
aol the reſidue by equal oats among the it 
tate's children, and ſuch perſons as legally repre 
© fentſuch children, in caſe any of them be dead, that 


a is thei lineal deſcendant the remotlt Beg l. 


£018 To Alein bin e the fobje, 
It e aliaſes mis dn ed Firſt, where 
none of the inteftate's children are dead · Second- 

by. here the jgteſtate's children are all dead, al 

of them having left children. Thirdly, where ſome 
SY, RIES: een are ""— 


2272 


. g , 7 


„ Mn OP DISTRIBUTION. BUTION. 
ad, and ſuch, wee have 2 of chem 2x ogfty 47 b 


t children. een 


mn 


On the firſt . Dy 
ie of the inteſtate's children are dead it i fufs | | 
jently obvious, that after the wife has had her * 

ird allotted to her, the remaining two thirds ſhall, 

pant to the ſtatute, be equaliy divided among 
he children of the inteſtate, as in this ce 
ey all claim in their pwn right. A brother, 2 

ler of the half blood, ſhall be equally entitled to * Med: = 
hare with one of the whole blood, inafmuch'as f Veatr: * 
are bath equally near of kin to the inteſlate l. r. . 
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e child, ſuch caſe is not to be conſidered as omit- 
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nanted in eaſe of a ſecond marringe, to pay + Chen. Dig. © 
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cement, miſt reſult: from a complete act of the - 8 
eſtate in his life-time?, hy which he diveſlted's r. Was. 
in of all property in the ſubſect: though as we 
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{nominated?, and leaſt of all hall a fortune per 
mmm N er hy * ; Us d= 8 


In reſpect to W Englich — which del. 
ed to the youngeſt ſon, it has been held that 
ſhould allow for them, on the ground, that 
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who died inteſtate, without wife or iſſue, in e 
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n this laſt mentioned ſtatute it has been held, 
a if A. die inteſtate, and without iſſue, leaving 
vife, and ſeveral brothers and fiſters, and his 
aber living, the mother ſhall have no more than 
equal ſhare of a moiety: of the eſtate with the 
nhers and fiſters. - And: although there ſhould 5 
no brother, or ſiſter, yet if there be children 
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8 : ; 1 P. Wms. 
| Yoke $93» 


4%. Fa 


woodbof th teas inut be radiant 
. pro ſuo cuique jure, will let in any * 
5 * 


„ "a or MSTRIBUTION. Boor It 


e eee which ap 
ſon was entitled to by our law before the fi 
Therefore, a grandfather, although he bein 
equal degree of conſanguinity with the brother 
the deceaſed, ſhall have no ſhare with him int 

diſtribution; for by the common law, there t 
55 tit would be unnatural to carry the petſonul e 
ee. — n 


dee u. bang of the right line, wheres 
=_ -- latter is only of che collateral line; in other we 
3 eee 
een | 


5 | The law, of coure, is the . „ 5 


9 | Where the nexof kin ure grande 

: father's fide, and a grandmother by che | 
they tall be ib equi moitiee, 6s ning is x 
| degree: for in reſpe& of ſuch claims; as hath 
4 Bape. 64- n tene 
, difference *. | 


IRE, oi and: a4 
equal degree. And where the inteſtate left 


1 16111 


Vi OF DiStTRIBUTION, | „ 
its; aud à nephewz and 4 nidce,, children of # 
caſed brother, Lord Hardwicke C. ordered lte 
e, gags ee eee 
m, holding that as they were all in equal de- 
, the chfldfen were to take its thel? om right, 


| not by reprefentation, hut that if their futiier 
erer ct nen Wee to 


vbole * | 188. 
: & 41A. 456, 


Nags date of « filter; ad the dag. 


of an aunt of the inteſtate, are alſo in 
ee, Sus: entitled to at net arent 6 


— the dete dives — Mfriburlon 
| be made till a year has lapſed from the death 
he inteſtate, yet, if s perſon entitled y d di. 
utive ſhare ſhall die with the year, ſuch inte- 
ſhall be Confidered as veſted in hits, and ſhall 
io his perſonal repreſentative 5' pea eee 
es no ſuſpenſion or condition | 
ſt of the parties, but was inert e 
be view 6 — 4! 


er by We ftarute,/ zlſo, is in the nature of a win, 
z0tinE 4 by he leyifarare- for all ſock perſons n 
ina best having made one for themſelves ; and 

hath ovſequence the parties entitled in diſtribution |. 

mble a reſiduary legatee z and it as been always =» 

I that if ſuch legatee die before the amount of ' 
oY furplns is TR fill his repreſentative 
es, 2 il _ wes i har all 5 


þ ' . 
OS: * or * 8 ** 
e leſt mi | „ lb ine 
N * 


1 95 or DISTRIBUTION. . 'Boox i 


TOO 28. fe&ts, as we have ſeen*, belong to the king, wii 


£3 Bac, Abr. ſhath-have the whole reſidue, and.n not the repreſen 
24. Send. 1g. tative of the firſt tenor 6 wy oli 
112. 2 Show. 5 apes 


pon og Tine ' A®aity, or relationſhip 3 marriage, except Wh: tc 
Vid. fr. 268, the inſtance of the wife of the inteſtate, gives n 
title to a ſhare of his property: as, if A. have | 

fon and daughter, B. and C., and they. both di road 

the former leaving a wife, and the latter à hu Miri 

band; on A. 's dying afterwards inteſtate, ſy 

buſband and wife have acer of them. any cla in 

W on his eſtate. . 


If a baſtard, or any other DY 5 no kir 
dred, die inteſtate, without wife or child, his e 


with the exception of a ſmall part, uſually gra 
them by letters patent, or otherwiſe; and the 
ſuch grantee ſeems of courſe entitled to the adn 
niſtration, and, (conſequently, to the ſole enjo 


C 
ht Bl. rag ment of the Property.” I PH 
343. 


The K 45 property «= an inteſtate wheret toms 

' ſituated, muſt be diſtributed according to the | 

ofthe country where his domicil was, and ſuch iy c 

primd facie the place of his reſidence, but that u 

i2Veſ. jun. 198, be rebutted or ſupported by circumſtances '; fafifited f 


See alſo Bir 


Chas. Doug- although the locality of the party's abode at 
las's caſe there 


pre time of his death determine the rule of diſtrit 

tion, yet it muſt be a ſtationary, not an occalionWal 
k r WooddeL reſidence, in order that the municipal inſtitutia cds, 
— — en * attach on * r If, therefore, 


Engliſh T 


i 


in | xe | ig 
ar pr THE CUSTOM or LONDON, | %% 
glihman be ſettled and die in this country, and 

I niniſtration be taken out to him here, debts. 

pt! ge to him, or other of his perſonal effects in Scat. 

% or abroad, ſhall be diſtributed according to 

nelle law of England; But, if an alien, reſident la ve. 35. 
ad, die inteſtate, his whole property here is | 
-hofMWiributable according to the laws of the country 

ſuc lere he ſo reſides, otherwiſe no foreigner could 

chi gl in our funds but at the peril of his effects go- 

. to our laws, and not to thoſe of his 


| | 8 - 385, 2 
d kit : 
18 — N , 4 A þ4 ; + | 12 161 * 
grat 47 
' — 
d the 5 ; » 5 : ; f Me wt 0 * 
adn 8 E AP T. .- 11. g 82 * . . * a | 


enn of diftribution by the 2 of Landon. 


= | PROCEED in the laſt place to conſider the 
ereoms of the city of London, on this ſubject, 
he laffÞh= alſo of the province of York, and the prinei- 
ſuch {ity of Wales; which having peculiar cuſtoms 
at mYditributing inteſtate's effects, are expreſsly ex- 
ted from the operation as the cope 


> At ll 
iſtri though the reſtiaints I in ied to the power 
aliouMaking wills, which ſubſiſted in thoſe reſpective 


tutioiricts; are now temoved by different ſtatute 
ore, ely, the 4 & 5 N. Mc. 2. explained by the | 
lime ; Ann. c. 5. for the province of Fork; the 
SW. "8 38. for Wales; and the 11 G. T7. 
ce; 18, 


7 


. in or DISTRIBUTION; n Bp 


4. 18. for London; by hieb perſons mant 

thoſe ſeveral places, znd liable $6 thoſe e 

are empowered to diſpoſe of all their perl * 
ceſtates by will, and the claims of che vide 
children, and other relations'to the contre, y 

totally barted : yet thoſe cuſtoms remain in fi 

74 Bl. Com. force with reſpect to ſuch n 
We eee phy te 
EL oo te 


In he city of London 5 a "Y provipce 
' York*, as well as in the kingdom of Scotland 
10 and therefore, probably alſg in Wales *; (relpe 
little information is to 

: | ccept from the ſtatute of F. 3) 
1.423424 effects of the inteſtate, after payment of his deb 
t l Com, dre in general divided according to the ancie 

518. Off. Ex 97. doctrine of the pars 8 7 to i 

5 b Sur. $5:  Þejors alluded „ 3 


AGE ad ws EAN FY ys bs 
freeman of 1he city die, leaving a widov 
children, his perſongl- property, 2 I 
ber apparel, and the furniture of het be 
ber, is divided into 'thres equal ben, a. . 
vhich belopggto the widow, another to the 
8 f dren, 30d the third to the adminiſtrator ; 
15 Fw. hoy gl e api 
132. 7 Vern. 
614. L. of Teſt, moiety, and the adminiſtrator the other. 
de, * melther willow mor ney hl, the ape 
| þ 3 Show, 1 have tg , b S324 


4 


„ VII. — 66 Laden, | jos 


The portion of the adminiſtrator is led in law 5 | 

dead man's part. It is ſo called, becauſe for- 1 
ily, as we have ſeen', the ordinary or his gran · I 55. 

r was to diſpoſe of it in maſſes for the deceaſed's | 

vl. But, after the diſuſe of this ſuperſtitious 

ice, the adminiſtrator was wont to apply it to 

better purpoſe, that is to ſay, for his own bene- N 

, till the legiſlature thought it was capable of tm > Free. . 

> application Rill better; and accordingly, by * ** 3 

he ſtat. 1 Jac. 2. c. 17. declared, that it ſhould be 

7 mmm TY 


Hencs ifa freeman die 4 eighteen hundred | 

is perſonal eſtate, leaving a widow and two - 

dldren,/ this eſtate ſhall be divided into eighteen 

arts, of which the widow ſhall have eight, fix by 

he cuſtom, and two by the ſtatute; and each of . 

te children five, three by che cuſtom, and two 

7 the ſtatute ; if he leave a widow and one child 

oly, the ſhall ſtill have eight parts as before; and 

te child hall have ten, ſix by the cuſtom, and 

ur by the ſtatute; if he leave a widow, and po | 

Wild, che widow mall have. three fourths of tlhe 
phole, two by the cuſtom, and one by the ſtatute ; 

| d the remaining fourth. ſhall 150 7 the ſtatute to. 

Nee of le- « 47 oa 5 Fey 


A polthumous A — | 
„n ſhare with the other children, But the cuſ- ave 
. n extends merely to the wife and Feen Gas , 


1 2 
, | | _ 3 


— LA. | 
Hence, **: | 


_ 180. 1 Mod.$0. 


* 
4 
n N 
„. 0 1 11 * 27 Boot ' 
* 7 1 . » 1 2 kt 
F * . 4 *,. ” » * 1 2 * 2 -4 


Hence, if 2 e e die inteſtate, leaving a wif 
but no child, yet, if there hath been a e 
there be any legal repreſentatives, that is, lines 
deſcendants of ſuch child, they are admitted to hi 
diſtributive ſhare, of the dead man's part under th 
ſtatute, though they are entitled to no part of hi 
ſhare by the cuſtom. In that caſe, therefore, o 
Oy the dead man's part by the ſtatute, the wife {i 
baue one third, and the repreſentatives ſuall hay 
the other two thirds; ſo, that dividing the whol, 
perſonal eſtate into 2 parts, the ſhall. hare. four 
and the repreſentatives two, 


11 there be neither wiſe nor child. nor uch 
TY preſentatiye of a child, the whole ſhall be sen a 
1 the fiatute of diſtriþutions* 0 


192, 221, 222; 
. 


The children of 2 a freeman are entitled. to. the 
p L. of Teſt. 
202, 1 Venty, benefit of the cuſtom, although they were bon 


Se ſ out of the city”, and their father neither reſided 


20, 20% nor died within i it“ 1 4 
1 Roll, Rep.  ** 255 
316. 1 8id. 250, 


x Vente 1 In reſpect to the widow, I haye Wn met- 


2 Vern. 48, 82, tioned, that the is entitled to her apparel and the 
779% furniture of her chamber, which is called the 
Cen. widow's chamber“; or in lieu of it, in caſe the 
s. - eſtate ſhall exceed two thouſand pounds, it ha 
32 2 5 been ſaid, that ſhe i is entitled to fifty pounds „ Ide 
_ 2 22 ptivilege of the widow's chamber i is analogous to 
ente ber right to paraphernalia in general caſes, and, 
1. 238. like that, ſhall in no caſe be exerciſed to the Pre: 


| To Swink. e  Judice of creditors *, ' 


* * 
* Wen J 
93 + > * * If 
. * * 
% 


„ vu. BY Tur CUSTOM or LONDON. . 


If ſhe be provided for by a jointure before mar- | 

ace in bar of her cuſtomary part, ſhe is put in au 2 Ventr. 66. 

ate of non-· entity with regard to the cuſtom only; 3 2 2 

ut ſhe ſhall ill be entitled to her ſhare of the 36. 0 

bad man's part, under the ſtatute of diſtributions . „ vn. * 

ut, if the joiture is expreſſed to be in bar of her N | 

wer without ſaying more, this ſhall not bar her 0 

ber cuſtomary ſhare of the perſonal eſtate, for 8 * 

nd is wholly out of the cuſtom *,. Such alſo-is f 3 

be caſe, in the inteſtate covenant to lay out money 3 

a purchaſe of land, by way of jointure, for the 374. bare. 

ney has in equity all the — land”, „ . W. 
832. 4 

And 2 fortiori ſhe ſhall not be extluded from | 

n cuſtomary ſhare, if the ſettlement be ſo ex- 

eſed ;, as if it contain a proviſo, that ſhe ſhall, 

t be barred or deprived of her right to dower, 

of taking any other gift, proviſion, or bequeſt, 

aeg ſhall think fit to give or leave her by 

dor will, or any other means whatſoeyer *. Ons — 

. hand, the ſettlement may be expreſsly 

bar as well of her ſhare of the dead man's part, 

of her ſhare by the cuſtom, and then the ſhall | 

1d theſis excluded from both. Or if it be made 8 

:d thehafaction of all her demands out of his perſonal Rep 95-8 


ate, by the cuſtom or otherwiſe, he ſhall be e 


F Ly ned alſa of her ſhare under the ſtatute*, e 
ous to l the viſe be 8 for adultery, a men/d 2 445 — 
, and, I, the forfeits her ati GG 
ie pre e Bunb, * 


. . 
. 
| ; If 
. 
44 1 2 . * * _ F ” i. : 
d - - a 
* * * 
* i 


bone, befoxe which period he cannot diſpoſe vf i 


| | 9 or married, his ſhare ſhall ſorvive to the othen 
2 whereas the ſhare by the ſtatute is veſted, a 


waer, fourteen if @ ſon, and at twelre if 6 daughter 


TAK be. before they can derive any advantage hes | 


. e. e with their mother, for the principle bete all 
. g19-2Freem: to make an equality among the children, and 


— „ en 


ta * the ſhare 6 


> -__ the orphanage pert of any one of them, is not ve 
* ...  - ted in bim by the cuſtom till the age of twen 


by will, and if he die under that age, whether ſole 


therefore, ſuch child may deviſe it at n 


But in caſe chere be only one child, his orphanayy 

port is veſted in him, in rhe fame manner ut hi 
CORE and is derifable by tha . 
KP; Wen 


5 * 
$ 4 : 
ER 4} 


1 7 5 i „ e A4 If 
I any of the children are advanced to the fu 
extent of the cuſtom by the facher in his life-time 
5 en be excialed, by abe cuſtom, to no farihe 
Lo Wn. oh if a freeman have ſeveral children, a 
* pr a them all; the cuſtom; in regard! 
wem, is ſativfied, and his perſonal eſtate, indepe 


"ent of the widow's cuſtomary ſhare, ſhall be diſt 
buted according to the ſtatute. If he has only on 
child, and fully advances him, the conſequence 
LL. Tt. the fame*. If the children are advanced only pat 


206, 22 
21. We. $27-tially, they muſt bring their portion into hotel 


ne n tht calc; ebe. portion moſi de if 
I Vern. brought in with the other brothers and fiſters, h. 


1 to benefit the widow'. Nor, where a frees 
RE N has ig part ran. tis ogly AY 


/ 


m A914 BY THE OUBTOM OF: LONDON. ".-. 


child bring im bis advancemedt;-for mere is none 

jo claim with bim of equal degree “. "Avd/whers png, 
ne of ſereral (web children is advanced, hit ad. 543.754 © 
yacement/ ſhall be in ſatisfaction merely of his | 
prpbanage ſhare; but not of His ſhare of the dead B. 
nan's part, to the whole-of which he ſhall be en- 
ſed, em repens e where auen dane. "By 
ce from his facher', . TT 


a= Oo 


in iſe ſuch FP de wrought into hates 


des care wah e rt | 
2 un yd 1 wa. pa . 


If the 2dvancement ſhall 3 3 ho ? 
child's ſhare-by the cuſtom, whether he mult bring 
in ſuch exceſs before he is entitled to his ſhare of 
the part diſtribytable by the ſtatute, is a point on 
yhich there are oppoſite opinions. By ſome wri- 
ters it has been held, that he has a claim to his 
full ſhare by the Ratute, without any retroſpect to e 
dis advancement, whateyer might have been ite y 


ly nount. By others it has been mainta ined; that 580 
be has no right to ſuch diſtributive ſhare, unleſs - 


e bring into the ſame ſo much of bis advance -— 
vent as exceeded his proportion of his cuſtomary r 
ort“. To reconcile this yariance, x diſtinction 2 
e eee eee ee 
nN accepted expreſgly in ſatisfaction of the cuſfo- 
mary ſhare, and an advgncement given generally, 
vithout any ſueh agreement or ſtipulation + That, 
ſn the former caſe; in the diſtribution of the dead 
u' part, no reſpect ſhall be had to the ddvanice- 
nds | ment, 


3 3: 0P/ ADVANCEMENT" . Bdvk wh 


ment, as it is conſidered in the light of a'purthateliſty ar 

dy the child, and might have happened to be 1:(-Wihole 1 
as well as greater, in point of value, than thefWthe! 
cuſtomary part. But, where there is no ſuch ſpe: fhc 
cial contract or agreement, and the advancement 

is general, it ſhall be applied either to the cuſto ther 
mary ſhare only, or both to the cuſtomary audi 
I bern Eecl. diſtributive ſhare, according to the amount uf we bet! 
* .. advancement !. . . | ance 
SRI Y. CCC pu 

As to the nature of the advancement, whether ems 
complete or partial, it muſt ariſe excluſively from 
| the perſonal eitate. In the eſtabliſhment of the 
cuſtom the citizens of London had no regard to 

real property, on ſuppoſition, ' that à freemuf If: 

would not purchaſe land, but would employ Hi 

LL Ob. _ whole fortune in commerce“. If, "therefore; i onſet 
'v citizen ſettle a real-eſtate on a child, it ſhall be 'nofW-="c< 
e advancement ;-nor, although it-beexpreſsly fu 
| 2 194 that purpoſe, ſhall it bar him of his orphanage pre 


ern. 2. 


. part. Nor, if money be given by the father 1 it 
5 a - be laid out in land, to be ſettled on the fon on hi his 
| - marriage, ſhall it. be deemed \porſokal eſtate, not 
u 1 Vern. 345. un excluſion *, a ts rd ot I n 4s rhe tin 
| aj 7c 1 hat has been already Rated-in ect caſes 0 

e RR reſpecting ſmall preſents made to the child by the fn 
I father, his diſburſements for the child's maine ! 
| £4 Nance and education, or placing him out appret th c 


1 Atk 403. tice, a legacy left him by the father dying par of 
.y Vid aAtk. tially inteſtace , property given him by any other 
than his father, as well as a fortune of the child's 


on 


277. 


_ # 
+44 


„ VI... BY THE costo g OF LONDON. | OE 5. 


"wn raiſing, is here equally applicable. He is.not = I ,t | 
by any of theſe means .advgnced. For that pur». have." 3 
ofe it muſt be a proviſion made for him by the 1 *0o ter 

ather while living, out of his perſonal property ?. r 
n ſhort, there muſt, in all inſtances of this na-; * 3 tel 

e, be a valuable conſideration moving from the, nor (0) 10 

ather, and an actual benefit accruing to the 1 L. of Tet.” 
ild*. Indeed, it has been made a queſtion, 1 55 N 
bether ſuch proyiſion as ſhall amount to an ad- 3 Ak. 538. 
cement, ſhould not be made on marriage, ors: Alk. 503- 
purſuance of a marriage agreement. But, it a 1 vera. 61. 

ems, the cuſtom on this head is not ſo reſtrict. 35 A 


d, but extongs to any other eſtabliſhment of the, L of ret. 
ind in life“. 1 . „„ 204. Ack, 403. 


« tb 
"72 \ ; 


If the child, whether the only one or not, be * 
uried in the life-time. of the father, with his 
oulent, although ſuch child were not fully ad- 

need, yet, to entitle himſelf to a further portion, 

emuſt produce a writing under his father's hand, 

preſſing | the value of the advancement, in order c 14. Raym. 


er t at it may be aſcertained what proportion it bore d 11 ® # 
ih his ſhare by the cuſcom*. If no ſuch writing 1. u Ed, 


produced, or if, on the production of ſuch tp. 7 
ting, the ſpecific. amount does not appear on $27. 14 


e face of it; ſuch advancement ſhall be preſum- 


aſes to have been complete till the contrary be 2). 3 | 
y the wn. But mere parol declarations of the father, 44. 2 


ainte he had fully adyanced the child, whether 327. 


Jpret ih or without a en of the value, ſhall 5 an 


: of no avail | | . 2 Wm. 5:9, 
8 Par ' > 2 4 P | p ; $34 n 93 1 Atk. 407. 
| Other iz 1 8 | . + | | 4 . . f 
81 # 4 Su 4a += £ 3Y | 
child't | Thus 


Ea 


* 7 — 1» 4 Koi 
1 Thus, from what bas been ſtated, it äppesth 


- that if a freeman die inteſtate; teaying no wile; 
and an only child, whether the child be fully ad. 
_vanced, or partially advanced, or — 
BY in either of thefe cafes, the child is entitled to ths 
5 11 whole perfonal eſtate . If he be fully advaichs: 
3 *. he ſhall have nothing by the custom but ful 
kave all as next of kin. If he be partially adi 
ced, fince he has no brother or ſiſter, with whoa 
- t6 bring his partiat advancement 'into'hotchpey 
he ſhall have one half by the cuſtom, aud the 
ather half by the ſtatute: if he be tot advanbel, 
3 1 he ſhall have one n the e 
rns other half by the dan. 


Tf 14 


* a _ — 


=” 
* 
"YT" 


_- 8 If the freeman Jeave -wie, but ſeverd chit 
BEE. + .dren, as for inſtanee, three, one of whom it 
advanced, another partly advanced, and the third 
not advanced; in this cafe the child partly ad. 
vanced, and the child not advanced, after the 
| former has brought in his partial adyancement; 
hall ſhare one half equally between them by the 
' cuſtom; and the other half, namely the. dead 
man's part, although the firſ child. have been 
fully advanced, ſhall without his bringing his ad- 
vincement into hotchpot, be diſtributed 5 tho 
 Ratute equally among thens all. | 


If fuch advancement Came bis orphanagh 

Part, then, whether the exceſs ſhall go in ſatil- 

= faQion of his diſtributive ſhare by the ſtatute, ot 
| — 
5 | ; J 


= nA 


A or RELEASE OF CUSTOMARY SHARE. 
xelely in ſatiefaQion of the  otphaneye prire/or 
ris and wt pate FE, 


Theintereft; which a chin his üm fork orptiange 
pert, is a mere contingency and no preſent right, 
ud therefore! a releaſe of it is not valid in point of 

hw; but, if founded on a valuable conſideration, 

ME I GONE TRY 

| Therefore, a freeman's child; if of age, n 
win conbdernien of preſet forme, ue rf — 
daim to the orphanage part: as where the father, 

on the marriage of his daughter, who had attained - -/ 
wenty · one years, agreed to give her three thouſand ag 
pounds, and ſhe covenanted to receive that ſum inn 
full of ſuch ſhate ; this, as there was no fraud in 
the tranſaction, was held in equity to be a good bar " 
a the cuſtom . 80, if A, who ls of age, marry a1 J. . : 
freeman's daughter, who is an infant, he may, on W 
receiving an adequate portion, bar himſelf of any 
uuture right to the cultomary eſtate in virtue ofthe 
marriage, by a releaſe of all future right, or by a 2 
corenant to 'releaſe it, when it hall bete n 
ladeed, If the latter mode be adopted, the wife, if ** 

under age, would not be barred by the covenant; 

ud, in cafe of his death before the execution of the 

teleaſe, ſhe would, by ſurvivorſhip, be entitled to 

der ſhare, as a choſe in action not recovered” of 
received by ber huſband ; but, if he be living when 
te right accrues, as he clearly may releaſe it, and 
bis releaſe will bind her, therefore it is reaſonable 

te ſhould perform his covenant. It is highly 
epedient, chat articles of chis nature ſhould be 
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and 79006 execution; — e - 
is bquntiful to bis children in M joy 
2 5 oh * have, his affairs ſettled to deer! 
0 6, death . But ſuch, releaſe: alf be altogether'in 
' = 3.Atk. 160, feftual, if in any manner extorted, or chan 
'Z f 7 A „ WM ee Sue 


en * us; * 4 15 Jr's + Fr A Wy 110 


I -I'% 42 Y As & 


£35 


n ih + (99s 
1 x in conſequetios of ne giyen to 4355 
dy the above mentioned ſtat. Ces. 1.6 difpoln 
1 _ by will, of. his N eſtate, without 1 
| 5 N01  gard-to theicuſtowe: .. 0 4 ogy b % 


Oye nad dt, ß tt 2 eme ers 
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A 4 e 48. E C N II. 1 
Matis, by the cuſtom Tod mY , 


FR - THE cuſtom of York, as it regards the widor 

| _  * _ varies from that of London only in this reſpes 
- _, that'ſhe is allowed" to referve her ohn uſe n 

| only her apparel, and furniture of her chamt 

| but alſo a coffer or box containing various ort 
n ments of her perſon,” as jewels," chains, and othe 
bps articles of che ke nature". mary: 4 i 


4 of . * 49 IT * 43 


* * Rene 


As date to children, 'the cuſtom” of Yo 
differs in two material points from the cuſtol 
of London. In the city, as we have ſeen, a child 

h l part Is not fully velled, ll he at] 


1 Fer. i * 


vlt. by THE + chdde Gan 


eage of twenty-one. In the Weine it is 0150 | 
mediately on the death of thi inteſtate - In the bs BL Cont). | 
ty, we may remember, the advancement of a 15 » | 
ild cannot ariſe out of à real eſtate. © In the pro- | 
ce the heir at common law, who inherits any 

ad either in fee or in tail, is diveſted of all claim NS... 
any filial portion“. And, however ſmall in! emma 

int of value the land may be in compariſon with Tet. 22 4k 
perſonal eſtate, be is nevertheleſs excluded“; Nr 
deren although the eſtate he inherits be only a L. 40%. 3 
ſerſion . He is alſo barred, though the land . Burn fd. | 
volved upon bim by fettlement made on his fa - L. 499: 40. 

er's marriage Nor in caſe lands held by af 4 Bern Ec. 
ortgage in fee deſcend to him before redemp- 2 Was. 73. 

on, ſhall he be entitled to a filial portion; but on 7 
lemption of the mortgage, and payment of the 

Woney to the adminiſtrator, it ſeems he ſhall be 

led to ſuch portion, becauſe then he has no- 

ng by inheritance, nor, in fact, has had any 


elerment*. | FED Sy pou 
' g N 410. 


The principles eſtabliſhed | in tegurd to advance- - 

nt on the conſtruction of the ſtatute of diſtribu- 

ns apply in general. to fuch as is purſuant to-the 

om of this diſtri& * 1 but as here land as well, , ver. 

money. conſtitutes an advancement, the heir 

law under the cuſtom is excluded by his inheri- 

ce of land, either in fee or in tail ' ; whereas 

n inheritance is no bar by the ſtatute ; but, as 

under the cuſtom, as under the ſtatute, younger 

dren, in reſpect to advancement, are on the 

ne footing, It is eſſential in order to the cuſ- 

of York's attaching, that the inteſtate ſhould 
| * be 


| ” wif RY ek at 1 Ame of his death within th pre 
7 


Vince; but for that purpoſe i i is immaterial whe 
his eſtate i is ſituated... . 


9 5 
| * In caſe a freeman of London ſhall die withint 
1 province, the cuſtom of the city for the diſtributi 
ot his effects ſhall prevail, and ſhall controul i 
ceulſlom of the province of York: ' Therefore j 
1 that cafe the heir ſhall come in for a ſhare oft ; 
* perfonal eſtate: for the cuſtom of the province" 
5 only local, and cireumſcribed to a eertain diſtria tte 
0 22 reel. dut that of London, as above ſtated, follows HA u. 
1 betlon. although ever fo remote from the city". 
22 exec 
With theſe diſtinQions the cuſtoms of Lond 
wad thoſe of York in the main es, and appe 


1+ Bl. Com, to be ſubſtantially the ſame *.. 


1 3 19. 1 Vern, 
1 Thus, if an inteſtate in the province of Yorkd 
SOR Rep-355- ſeiſed of an eſtate in fee ſimple, leaving a widowa 
212. three ſons. The widow in that caſe ſhall have an 
third of the whole perſonal eſtate under the cuſto 

the other third ſhall be divided equally between 

two younger ſons, and of the remaining third 

widow ſhall take one-third under the ſtature, and! 

other two-thirds ſhall be divided equally among 

three ſons; for the heir is barred merely of his 


© phanage part, but not of his ſhare by the ſtatute 


In reſpect to Wales" * we may leer! in 
D —"4 from the ſtat. 7 and 8 W. 3. c. 38. above ref 
8 in not, to, that the doctrine of the pars rationabilu 
= Supr. Ton '* tenids to inteſtate's effects within that principal 
. But the books contain no farther information 


we TO 
„ 


THE POWERS AND DUTIES or LIMITED ADMINE 

STRA TORS or FOINT ADMINISTRA TORS, , _ 
HERE are certain powers. and duties which 8 

| belong in common to all ſpecial and limited 
Iminiftrators. Whether the adminiſtration be com- 2 p. Was 


itted durante minoritate, durante abſentid, or pen. 31% 
ue lite, or whether ſuch ſpecial and limited ad- 3BacwAbr, 13, 


Ws i! I Vin. Abr. 
15 iniſtration be granted with or without a will an- 57 


xed, or in a general or reſtrictive form only, 10, 3 Len. 

ad uſum, et commodum infantis, they are all in- — * 
ſted in ſome reſpects with the ſame authority - 5 e 718, 
hey may perform all ſuch acts as cannot be delayed God. 20 
thout prejudice or danger to the eſtate. They, on. p. 5 
ay ſell bona peritura, cattle which are fattened, Sn 9 
ain, fruit, or any other ſubſtance, which may be 5 Co. 29. b. 
ie worſe for keeping*, They may pay debts 4 
hich were due from the deceaſed at the time of a 132. 
is death ©, or for the payment of them they may " 
lpoſe of effect not periſhable *%. They may alſo © Com. Dix. 
ſuch reſpective characters receive debts due to Vid. 3 Leoa. 
le deceaſed *, or may maintain actions for the 
covery of the ſame ; for, in all theſe and the 8 P. Was. 

e inſtances, the urgency of the caſe requires N, ü. 3 
em immediately to act. They have allo, 11 4 
ems, the privilege of retaining for debts owing I 
themſelves *. | 
1 2 


get i apa Box 
WE ratte re be 2 during 
grantee has authority to make leaſe 

* Ly * am germ veſted in the infant executor, which 
tall good, till he come of age, and, as it haz 
FI been alſo held, till he enter*. Such adminiſtrator 
has alſo, it ſeems, a right, in caſe the adminiſtr, 

1 tion were granted with the will annexed, to aſſent 
* lis. 10 a legacy. But if the adminiſtration were com 
e mitted with ſpecial words of reſtraint i in the form 
. l have juſt mentioned, ſuch adminiſtrator is inc: 

3 * — — 55 pable of making leaſes , or of aſſenting to al 
-10E, Ex. 41g. gacy. Nor ſhall. the power of an adminiſtrator 
during infancy, although the grant were gener: 

extend to the prejudice of the infant. Therefore 

| ſuch adminiftrator has no authority to transfer the 
property by ſale, except in caſes of neceſſity 

| . - _ - - Nor to ſell leaſes even for the payment of debts, i 


* 


11 


. bbere de no other property which he may diſpoſe 
= of to more advantage; nor to aſſent to à leg ir 
i COCA. >. ©y, unleſs there be aſſets for its payment , nallſy,, 
21 Roll. Abr. to releaſe a debt without actually receiving it- Mon 


din, for although, as we. may remember, if A. 
1 infant, be appointed executor, and B. be 22 
: nated to act in that character during A. 
13 nority, B. ſeems to be poſſeſſed of the 15 

* p Via: pr. powers as an abſolute executor”; yet a diſtin 
„% tion has been taken between him and an adm 
1 niſtrator durante minoritate. To B. the proper 
in the effects was confided by. the owner him 

ſelf, though but for a limited time and in a ſpecia 

manner, whereas ſuch adminiſtrator is appointec 

1 85 ordinary 9 | 
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liability of the eons; e is n. | 
eaſe lituted to act immediately . Such 4 wy rs, 
18 fore, as are performed by ſuch adminiſtry mote 


* 103. 
F ä 


+ 


3 the ha 38 Geo. 3. c. 3). R 7. an admini. 
trator durante abſentid has the ſame powers veſted - 
þ him as an adminiſtrator W the minority of 
be next of Kin, | 


Ln) 


An adminiſtrator FOE lite, debe the fuit --2'? 
lates to a will, or the right of adminiſtration, © Wo 
ems to be on the ſame footing with an admini- 
irator Goring infancy, to whom the grant is made 50 


the * and limited hanger above menti- v; Ne: 
106. 2 f. — | 

If an aQion be brought againſt a ſpecial admini. 57% 94. 

ſrator, and, pending the action, the adminiſtra- "jp 

tion determine, it has been held, he ought to re- 

un aſſets to ſatisfy the debt, which is attached | 

en him by the actionꝰ, but that is on the ſuppoſi- 3 he bee 1 

non the action * not in that event abate, | A 

vhereas it ſeems that ſuch would be the conſe». „ 

quence . If judgment be obtained againſt en err wt 

adminiſtrator, and afterwards the executor come Gold. 136.  , 

of age, a ſcife facias will clearly lie againſt the ox." KIA 

nnn 8 151 


orb e ie hate fora, thi ate of ray bee va 
F nn hone: - 4; 1 


ee. 


FLA Yer 514 adminiſtering will ſuryive without a new grant 0.C 


ae bags by the low t0 be the __ of all, in 


. e whole We but] Pint ande 
dre Maſidered in a different light. Their pont 
i "ite not from the act of the deceaſcd, but fr 
that of the ordinary; ; and adminiſtration, it 
been already ſtated', is in the nature of a an off 
and, if granted to ſeveral perſans, they mult 
join in the execution of it, nor ſhall the act of d 
only be binding on the reſt. Therefore, one 
._ ſeveral adminiſtrators cannot, like one of ſeve 
„ co-executors, EAR egg intereſt, or releaſes deb 
x fare Aae the others ee 


Bacen's Tra 
But if one of the adminiſtrators die, th * 


By the ſtat. 38 Gee. 3. c. 87. £ 4. in caſe of i 
Abſence of an executor for a year after the tel 


3 8 death, out of the juriſdiction of his majelnl 1 
courts, and a ſuit be inſtituted in a court of equi und 

by a creditor, the court in which the ſuit ſhall! 
pending, is empowered to appoint perſons to lll 1 
12 lect in outſtanding debts, or effects due to the . real 
tator's eſtate, and to give diſcharges for the ſamſior 
: who are to give ſecurity in the vhuat manner du tion 
to . f | een 


1% TY 6 % 


jr ASSETS m colin INTO REAL 475 F378 
SONAL, LEGAB AND- Ns man MARSHALLING = 
ASSETS. 4 5 ba | 
N creating of debts and 1 480 I have hitherto 
of a | 
ſuppoſed them to be payable out of the perſonal 
eue kate only, and, indeed, that is the natural fung 
for their ſatis faction: but the real property wy 5 
alſo be applied to the lame purpoſe. "I * f | 


right On the ſubject of ſuch endes it is 8 
rant to conſider aſſets under different denominations, 4 
_ Waſeets then are either real or e Ger or 1 
of equitable * ROY | | 


Thoſe of which L have been renting are legal 
and . | 


a Vid. 
Eccl, L. 2411. 


/ 


[proceed now to —__ to ſuch as are legal and 
real. Lands deſcended to the heir in fee ſimple are 
or the benefit of ſpecialty creditors of this deſcrip= -k 
232 ᷣͤ 8 2 


N 721 been 
ended *, . . 1536 4 ine 1 


* 


— 


K : _ 0x. 
Theſe aſſets arg W ſtyled et by de- 
ſcent, as perſonal aſſets are called aflers enter mains, | 


* 4 Vhet N pur auer bie, in caſe it 
4 * nos e ſhall be real or perſonal aſſeti, d 

. there being or not being a pecial ve | 
Fo pant. rde ſtatute. of frauds enables the propn 

- etor of ſuch eſtate to deviſe it, and enaQs that * 

deviſę be made, it ſhall be chargeable in the hand 

of the heir, if it come to him by reaſon of a * x 

cial occupancy, as aſſets by deſcent, as in the > 
. of lands in. fee fimple. And, if there de no ff 


. 2d. cial occupant, it ſhall go to the e wil 
! in his hands n : 


, A term in groſs is, as we have feen, perſon; 
aſſets . But, if the term be veſted in a truſtee] a 
atiendant on the inheritance, i it is real aſſets 
e a term in truſt, attendant on the fee in truſt, ſh 
bete real aſſets in the bands of the heir; ſor the 
tute of frauds having made a truſt in fee aſſets i 
the hands of the heir, the term which follows f 
0 inheritance, and which is ſubject to all charges 
2 2 Fd oa ſnberirgnce, mult be » to" a 5 3 
8 Cle by ſpecialties, which aGeBedthehs 
provided he had afſets by deſcent, had not 
_ fame remedy againſt the deriſee of their « 
and were, therefore, liable to be defrauded of de 
ſecurities. To obviate this ..miſchief®, the fla 
in M. c. 14. has enacted, that all devise 
keal eſtates by tenants in fee ſimple, or ham 
| power to diſpoſe by will, ſhall, as ' againſt ful th 
GY 17 Ereditors, be deemed to be fraudulent aud Wag 


"Ip that They may malntein (heir 0 * 


% 
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1X. or LEGAL AND: meals FRY 


rinſt the heir and deviſee- But {viſas for nn. 
it of debts, and for raiſing portions for yollhger . * f 
ildren, in purſuance” of an agreement fore * 0 
iage, axe expreſsly excepted by the Rute . f * % V+ A 59%, 
ad thus, freehold-intereſts deviſed for other chan 1 Bro. — 
jut purpoſes aforeſaid, are become, in favour key 614. Ges: 
ſpecialty creditors, real aſſets at law, without AY 
; affiſtance of a court of equity; in reſpect to 

ich ſuch creditors may ele& to reſort in the firſt 2 
ance againſt the heir and deviſee, without 


ing the perſonal repreſentative of their deceaſed u wooddet, - | 
dior 9 fb * . | f 


. 
* * 


— 


K alles het an ce Ne Ee ** IM 17 q 

gh no ſpecial occupant were named, would, in <a. 

it were teriles, be conſidered 25 real aſſets, * rok 
2 _ 

But a eſtates are not aſſets in ea hands * 

the heir *, and, conſequently; are not cotupte · K 4 co. * 


nded within the proyiſions of this ſtatute. , f they 
Fan ito —— * 


te 


king legal as equitable aflets the diſtinftion ** . —- 
this : legal aſſeu are ſuch as conſtitute the fond 
the payment of debts according to their legal! Ml 
vrity ; whereas equitable aſſets are thoſe which 

> be reached only by the ald of à court of 

' ity, and are ſubje& to diſtribution on equitable | 1 Oe 

ici Ny: according to which, as equity favours 5 in nat. 3 
inffſjality, they are to be prac ants among nor 4. 4 Dum | 
yo te codon AS HY 3 
join 


_ —_ 
STS 3% 
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or LEGAL a5 f quITABLE ASSETS. | [Boar 1 


wi By the ſtat. 21 H. 8. c. 8. J. 5. it is enatt 
#-. if lands are deviſed to be fold, neither; K 
3 * 1 produced by the ſale, nor the future prof 1 


of the land, ſhall be conſidered as forming 

part 1 the perſonal eſtate of the deviſor. But 

- Proviſion was formerly conflrued, to apply were 

to deviſes of lands to be ſold by perſons 1 
EXECUtors, or by executors in conjunction 

SEPA other perſons ; in which caſes it was held, i 
a by neither the land, nor the money, was to be regu 
as legal aſſets, but merely ſubjeck to an equity 
appointment, inaſmuch as the parties empone 


* Bac, A $0 ſell were not truſted with it, in reve 1 


— 


2b Hob. 265. executorſhip *, 8 
PDPDoyer 131. b 43 2 | b 
| 204. b 5 OBE. . N : 
; . That, in caſe lands were deviſed to an execi 4 
260 xr Viv. to be ſold by him in that capacity, for the payn 
Abr 29 of 
Fc. Chan. debts and legacies, the money ariſing from 


r 74, 18- ſale ſhould be legal aſſets as well as the intern 


ate. profits; for that, by the deviſe, the des 
was broken, and the eſtate in the land veſte 
© theexecutor, qud executor for the og es 


| OG — 100 by ihe will!, 


But the docking of equitable _ in 10 

; <0 ſo conſonant to natural juſtice, has4 
: gradually extended; and this diſtin ion ber. 
a deviſe to a truſtee and to an executor has WL 


WF _ continually a till at e it Bent 
A „e , 


N 
w © 


4 at 
* 


mes 
1 * 
++ 
hk 4. 
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\ 


. OF LEGAL ann EQUITABLS serra, 


in one claſs of eile, both of an nber 
ater date, courts of equity recogniſing the 
me two characters of truſtee and gf execyfgr-in * 
Ie leviſee, regarded on that ground the . 5 
merely a truſt fund, and diſtributed among all 


e creditors equally”. And other caſes con- 72 pact 


lered it in the fame light, although the deviſe = Feobt 70, 4 


403. 2 Vern. 
re not to the executor expreſsly on truſt, if r Prec. 


cording to the ſound conſtruction of the will, he ow —— 


gut be converted into a truſtee, 'as if the deviſe 1 — 
ere to him and his heirs; fince the money 5 3 0 


[er be legal aſſets in the hands of his heir: ivy 23 
againſt ſuch beir could an action be malig, 4 


8 7 a creditor *, . 


1 to other decllons, if the executor 7 

d only a naked power to ſell in the capacity of * ” 

ecutor, the lands deſcended in the mean time to | 

e heir of the deviſor; and, till the fale, he might | 4 

ter and take the profits ; and the money arj- Ce. Lit. 236, 

d- 

g from. ſuch ſale, was held to be allets at 175585 . 2, 

But, by modern adjudications, it Tall to be 5, | 

bliſhed, that a deviſe to a mere executor ſhall 

ar the ſame conſtruction as a deviſe to a truſtee: ' 

at there is no reaſon to ſuppoſe the teſtator's 

aning to be different in the one inſtance from- 

at in the other: and, that even in the caſe of a 

Te power on the part of the executor to ſell; the 

cent ſeems to be roken, inaſmuch as the vendee- 

ia by the deviſor; but, that whether the decent 

37 wh caſe be broken or not. the aflets ſhall be 
_— 


. 5p or LEGAL AND ) EQUITABLE ASSETS. IT bn 
ary equitable; in ſhort, that if the real ed 
be, dy any means, given to the executor, | 
© produce of it when ſold, ſhall not be applied i 


qr 1 pee courle of legal adminiſtration, dut be a 


hl 24 * art ee ', 
= 7 ed IY ty Pp © 
wot. Vid. 
Ting. Co And, Seo it has been held, that whe 
— ' | eſtate deſcends to the heir charged with they 


x xv. wn ment of debts, it will be legal aſſets in him“; 
| 432% now the idea ſeems to prevail, that in this inſty 
4:6. net. a. alſo, the aſſets ſhall-be deemed to be equitable 


en, But, ſuch aſſets as are clearly legal, ſhall! 
- Rep. Append. aſſume, by being recoverable only in equity, 
- equitable nature. Hence, if a mere truſt el 
deſcend on the heir at law, notwithſtanding 
neceſlity of reſorting to equity to reduce iti 
poſſeſſion, yet it ſhall be legal aſſets, fince a . 
eſtate is made aſſets by the ſtatute of frauds: / 
although an equity of redemption of a mortgag 
fee, not being made aſſets by any legiſlative g 
viſion, has been conſidered as merely as &quital 
8 intereſt, and has been expreſsly adjudged 10 
| 1222 * equitable aſſets *; Yet, there are ſtrong opini 
Th Eos Abe. 59. tothe contrary ; and, that an equity of redempti 
1 even in fee, though capable of being reached o 
in equity, ſhall be claſſed” among aſſets at 

And, although from the ſame-inclination of 

tending the idea of equitable aſſets, it has been 

; held, that if a termor for years mortgage his te 

« 3P.Wwms the equity of redemption ſhall be of that 
Eons . ago of allers ", .- Still, according to a van 


a ate 


%, 


* 
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IX. or MARSHALLING ASSETS, 


cedent caſes, ſuch . whether 
onal, as ate mortgaged or pledged by the = ( | 

r, and redeemed by the executor, Although. © 

able of being recoveted only in equity, ſhalt be © 

u at law in the hands of the executor, for the © 4 
ie beyond the ſum n for the * . ban 


ids may be deviſed to an execytar to beſold 5 Roll Rep.” a 
im for the payment of debts only, and then. 4 . 


hall be aſſets merely for that purpoſe. And. 1 40 
he deviſe may be expreſſed to be for the pay e 
nt of legacies and not of debts; and then it | 
| be reſtricted to-the former. For, ſince the 
ls are not in their own nature aſſets, but con» 
ted ſo by the will and diſpoſition of the devi - 
xr, they ſhall not be aſſets to a greater extent © 

be has thought RBI + No BETS x OF: r. 5. | 


ut, in either.of theſe caſes, as I ſhall preſently 
7, the 1 ** be marſhalled. 5 

Ital There money * a 1 agreement is r - 2 
cled to be inveſted in land, and ſettled, ſuch "i 


' ..- Wd ſhall be bound by the. articles, and not be 5 
, either at law or in city, for e, = þ 5 , 
f Pon ) 3P. YEW 
hed o ; | 2 Hg n 327%. | 


ſte markhalling of aſſets remding now to be 
dered. 


ety 


te perſonal. an of the teſtator Walli in al caſes „ 
n * gn of his perſonal ali 


debts 


* 


iſ 
/ 


KF 23s * Rk or W dere. 0 Boot 1 
1. Wm. D 

8 e. 2 dis, or Levers legacies; utltel * 
Ack. 20. * expreſs words, cr r manifeſt inte ation 


P. Ws. 326. 
a n 


„ Adee of all the real date ſobjen tothe 
on = 8. C. ment of debts will not alone exonetate the 9 
1e. ſonal eſtate; and even if the teſtator direct i 


22 4 
= 5 — real eſtate to be ſold for the payment of debt, ü 


228. Ambl. perſonal eſtate ſhall de applied | in exoneration 
| Ac Rep: the real; and it ſhall be thus applied, alto. 
| - 245 45:457- the perſonal, debt be ſecured by mortgage, u 


6o- Vid 2 Whether there be, or be not, a bond or-coven 
Bac. Abr. 8 


2 Fonhl 400. for payment. So, lands ſubjec to, or devil 7 
infor payment of debts ſhall be liable to diſcha} © 
„e ſuch mortgaged lands, either deſcended, or « 

2 C. h. viſed®; and, although the mortgaged lands bed 
85. __ viled exoteſely fubje& to the inicumbrance*, 


4 2 


. 291. lands deſcended ſhall exonerate mortgaged lat 
2 F. Wa, 360. deviſed. So, unincumbered lands, and mot 
2 Atk 436. gaged lands, both being ſpecifically deviſed, | 


1 ugh. expreſsly after payment of a//.debts, ſhall cont 


| - a - ch. bute to the diſcharge of the-mortgage*. In: 


#1 Atk. 487. theſe caſes the debt is conſidered as the perlot 


; —_ * Reps debt of the teſtator himſelf, and therefore a char 


2 2 P. Wis. " the real Rete e para 2 


| oak 424. But a. different rule peil e he charge 

0 Ws. on the real eſtate principally, and the perſo 
nen, unt e on collateral *: As, where a hoſba 
242 457: 664. On his marriage covenants to ſettle lands, and 
: The apo arg. raiſe a term of years out of them for ſecuring pe 
FINE 51, tions, and alſo gives a bond for the perform! 

of the eovenant z for in ſuch caſe the Jar 

(4499 | "Wh hold 


ot 
Ker enters into tueh eovenatit' relying on 1 
od to enable kim to diſcharge it; nor does g. ©) 


"oh z P. Be 
Y e money raifed increaſe the perfonal eſtate," but i « Salk, 4. 
4 "I to exonerate the reſt of his real. 80, where! 3 on | 


P. Wins. 
race originally by another. As where an In nat. 6 i 
Mts, Rep. 37, S. 


ul eſtate of the purchaſes ſhall not be applied in Keen = 


wneration of the real eſtate, unleſs he appearey not (b) 
have intended to make the debt his own *;” but LOS * 
nere covenant for ſecuring the debt will got be { x Bro. Oh. Rep 


ficient for that purpoſe ER 2 10 Wms. 663. 
. 8 1 Ambl. 1711. 
I Bro. Ch. 


With reſpect to the priority of the application z A K 
real aſſets, when the perſonal eſtate is either 


late expreſs deviſed for the purpoſe ſhall be ap- 
ied; ſecondly, (to "the extent of the ſpecialty . 
bs) the real eſtate deſcended ; 3dly, the Teal 94. nor. z. 


ute ſpecifically SOOT © to à 9 charge; ad. 8 


q 2 Bfo. Ch. 
debts ® : | 255 Sou 


As it is the object of a court of equity, that 
ery claimant on the aſſets of the deceaſed ſhall be 
sfied, ſo. far as that purpoſe' can be effected 
any arrangenient conſiſtent with the nature of 

e reſpective claims of creditors, it has been 

ag ſettled, and where A. a creditot, has more * 

an one fond to reſort to, and B. another credi- - 

Ir, only dne, A. ſhall reſort to that fund, on which £ 

| has no lien" „If therefore a ſpecialty creditor, 679, no (1þ 
doſe debt is 4 lien on the real affets, receive * $ 
farxfattion 2 vel. 21 


it of ratatiatiing” Aster . „ 


e debt, although perſonal in its creation, Was J — | 


Rep. 152, 60. 
xetopt orexhauſted, it ſeems, that firſt, the real % . 


1E Wms. Sy 


not. 259. work | 


* 


he is bought, ſubject to a mortgage, the per- 2 br. Cl Rex. 


- vida aL MN. 604 6 


| bebe el fits pes en 
8 tract ereditor ſhaſſ ſtand in the plach vf ſth 

5 pot wg hg cialty creditor againſt the real. aſſeteg fo fat as 

1 Ca Abr. Hatter ſhall have eshauſtad the peftcsuaf aft 

"I e ry ae mn 4d ice 1 1 

— f N £23905 ei 19642 Sy ; ili 
> "The fame 3 Se havin 

"7 piace in favour of legatets. N As e . 

ſcended, they ſhall hive'tde ſine | 

where lands are fubjectell to the puy ment öf 

| debts, 2 legatee ſhall Hand in the Por ory a ſity 

p3P. Wan. contract ereditor, v has Been ſatibfied out 

„. the perſonal aſſets , 80, where legacies by t 

- 5 vill are charged on the teal eſtate, but not the 

+ + | » |  gacies by the codicil, the former ſhall: reſort 

q 3Ch p.83. the real aſſets on a deficiency of fuck as are pe 

44 Was Ga 820. ſonal to pay the re * 


* 2 45! 1 * 


ths the cit of theſe e 
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f remedies far executors anid adminiftvatort-at tow. 

33%2: 616 FQ YI ee ede Dis fs 
rohr Lconglude, it ill be.neceſſary.to .- ** 
J conſider. firſt what, remedies, either at law, or 
equity, ;SXScurors, or adminiſtrators axe entitled * *_-. on — 

„ in right gf the deceaſed; and then, e 
bat remedies, may. be had againſt them. 

„ 94) rise 3403, ut 450413 ene 
la regard to,the firk of theſe points, che oe 
been in af great meaſure anticipated by the,giſ- 
uiog of .the.executor;s. intereſt in the teſtator's 


er u WH in ian *,qthe exiſtencę of which nn. ſpe. 
e ypoſes a remedy to give it effect. eat bind 


From what has been 8 ſtated, 1 appears : 

nat the executor repreſents. the teſtator in reſpe&t » 

all his perſonal contracts; therefore, he may 

110. Þantain ſuch actions to enforce them as might 

e been maintained by the teſtator himſelf b 3 Bic, Abe. 

bus, an executor may have an action on a debt fe 

Nie to the teſtator by judgment, ſtatute, recogni- 8 | 
ce, obligation, or other ſpecialty *, So he is Of. Bu. 65. 

H A 0-4. oe entitled 12 


Boox! 


5 OF REMEDIES. 
240 entitled to an action of debt, ſuggeſting a ben 
n 314, vir in the life-time of his teſtator, on a judgme 
Mod. Ca. 126. recovered by ſuch teſtator againſt an executor 
971,1502. So the executor of the afſignee of a bail bond ft 
Rep. 65, Have an action upon it“. 80 an executor m 
en. 367. maintain an action on a bond, though conditions 
for the performance of an award. He may, 
TS have an action on a covenant entered into with t! 
ck. 168. teſtator to perform a perſonal thing“; and ere 
| on a covenant that touches the realty, as for affy 
ing lands, if it were broken in the teſtator's li 
time, and in ſuch cafe damages ſhall be recover 

dy che executor, although he be not expreſi 

gm. Dip. named i; for, fince the teſtator was entitled to i 
Coxcuant, action of covenant for ſuch breach, and to recon 
N . 22 damages as the principal remedy, and not mer 
4 1 „ acceſſary, the law devolves ſuch remedy on tt 
ai E 5. executor; but if waſte be committed by tlie leſſ 
in the life-time of the leſſor, after bis death, 

heir can have no action for the waſte, becavſe | 

cannot recover treble damages: Nor can the ext 

cCeutor have it, for he has no right to recover ti 

place waſted, the inheritance of wands mas d 


erg. 2 ſcended « on a the heir 
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I he executor Os in a met of PN 
| | Cor, Dix. maintain an action on ſimple contracts, in ee 
coi 507 not in writing, either expreſs or implied”, gf 

| a even on contracts for the benefit of a third 1 
1A le may, likewiſe, have an action for a relief d 
5 . to the teſtator.. And, purſuant” to the ſtat. 10! 
i 1. Wa 4: c. 48. an executor 16 onütted to Mr 
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ton of acegunt, on an account” with bis teſta - 

; hut this ſpecies of remedy in the courts of m Com. Dig. 
1. fallen into diſuſe, He may, alſo, ra, 
duch providian.of the fag 4 Eu. 3. c. 5 bave an 

tion of treſpaſs for the taking of the teſtator- s 
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008 5 And, although the ſtatute ſpeak only. of n eure 20. 


121. 


carrying away of goods, yet its operation is e 
u confined to that ſpecific treſpaſs, which is — Rog 
med merely for an example; but it has been 163. 
d, as we have ſeen”, to comprehend other in v oH 66 
es to the teſtators verſonal altar ® * therefore, 1 = 7. 
this ſtatute, an action will lie for treſpaſs with gro. 2 
tle on his leaſehold premiſes”, or for cutting”, 222 
n though growing on his freehold lands, and or 1 
ming it away at the ſame time“. 80, by the 30. 


es 2 this ſtatute, an executor may main - * 88, 497+ 


Nator's ar in his life-time! 3 or an action b | 
dt on the ſtat. 3 & 3 Ed. 6. c. 13. for not ſetting dt. 3 
t tithes due to the teſtator ; or a quare impedit, 75 Fe 

e ext aſe he died within fix months after the uſurpa- xo Noy I | 
n; and, it ſeems, that, under this ſtatute, an a e, 8 
ecutor may maintain ejectment for an oer of 

teſtator, although he were ſeiſed in fee, hy {ho 
uſe, in ſuch caſe, the executor may proceed in 25 * 
u form of action for damages only“, in the ame 
nner de Ne; the leaſe W , 16, —_ 
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Iythe.common law an — an, , ©, 4, | T 
lion of reple vin far goods diftrained in the-teſ-Latch. 168, - = | 


. 3 or to an action of detinue for O. . 


Diſtr, 
y 156, ds 


* 


W | or nedtevics ' "951 Biel 


+ ee ese Ste Gb de Wing ejeckment bf 
cover land held for a term of years for, in th 
"inſtances, the thing itſelf is the object of. 


action, and me Ae ane the pla 


Latch. 68. Oe OY 2. * 14 Fg 
OK. Ex. bs. uſt”. ; | 


XI. 
edit 


nta 


He r 
pſcie 


* * 


He may, Wü avow for rent iti ade a} 
teſtatgr's death, as intident ro'a reverſion and 
23 which devolved: peu him as as  execiyjor®.” 
» Roll. tt an 
67% 6% An executor ſhall alſo bave an 2860 again 
a Show. 254. ſheriff for the eſcape of a party in execution off 
e judgment obtained by the 1eftator, even where! 
. Dig. eſcape happened in the teſtator's life time. 80 
Gro at, J may have an action againſt the ſheriff for not! 
1 — turning his writ, and pay ing money jevied on 
TAE a eri facias*®, or for à falſe return; ftating "that 
"21 Cro. Car. had not levied the debt, when in nr be ba 
4 So the (executor of à landlord may maintain 


2 action againſt an officer for removing goods tal tak 


| 2p. in execution before the payment of a year's ren 
2 8. 80, in the chuurcker of an executor, he may! 
nend a uri of error And it has been held chat hen 
e hal bave ſuch writ to reverſe the teftator's atthin 
ol high treaſon, inaſmuch as the executor is P 
io the judgment; and may be damnifed by 
bdaut, on the other hand, it has been inſiſted, 
i though the reverſal reſtore the blood and l 
Z of no availto the executor, ſince the goods 
190 forfeited. dy tlie conviction, and not by the 
Yea mae. 55 An eee is r ar to 
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ferred- to, àn executor of tenant for Life, on h Supe. 16. 
oſe death any leaſe determined, ſhall recover ggf 

e leſſee a juſt - proportion of rent from the laſt i Com. Dig. © * 
free tn che death of Hick leflor. 3 
Bat an cvcvivriin elne to an An Grad bas Ver. th, 
ry to the perſon of the teſtator as. for a bat- Jon. 747 
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„ impriſonment, or the like“; nor for a BY 2 a . 


4 7 2 to 'his freehold, as for felling his wood; o 
hat ting and carrying a ray bis grafs: for wood and - Let. N 


als grown ire parcel of the freebold*, and con- Yom, — wo 
1918 in fo caſe the heir, and not the execu- © | IN 
is dhe party: injured. | Vet if the lord fa 7715 de. 
anor affels" "a fine on a copy bold f for his admit. n 3 4 
nee, and dle, his executor may bripg an action 1 
It; for i it dogs not FER on the inherirance, 4 Roll Abe, 
tis e Suit ſalen BOYS) (gt DAL Sh eco OS 
2 101392. all @f Ieqt Atl 3 rr Vin, Abe. . 
The executor may. alſo 117 right 805 tellater by. 138. * 
aintain actions, the cauſe of which accrued after 1 Term x Rep 
teſtacar” "sdeath", 25 | as incaſe a bond given to the 
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oh or de forkeited after that event“; ot 4 per- Di D bY * 
the eee e eres into with the teſtator berg Var 4 . 
al 0 f debt on any ober ſpecies of contract 5 8 
1 af "22 


ade with a becomepayable* ; or "a * Lv. 256, 
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or repIes | Boot | II. 

; 8 be hs or eee on- his lea An 
We Abe. hold premiſes“; in all theſe, and ie like ufa, de 
002. * es, the executor in his . 00 


| cen to a remedy by: ire. ee 


= ws. 80, i the teſtator died poſfeled of a ont 
dpf. 106 Jears aer 2 2 as we have ſeen 
in his executor; and, therefore, incaſe of | 
9 Fx. = being diſturbed,. be ay maintain. que 
$9, an executor may haye an ation of ie 
von = 26. for goods taken after the death of- the: dener 
1 An executor may alſo avow for rent accrued di 


3 n as incident nee 


Admon- B 9. Which veſted in; BR is Feat charaQer hk oeh 
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855 e 11 defendant N judgment 
1 covered by the teſtator; eſcape after en 
23 Bac. 2 death, the executor ſhall have an action 
Se er the therilf forthe eſcaps*,-as he hall, altes ine 


Vid. ſo 346. me 
74 Roll ep. the defendant were in execution with & Judg 


276. 1 Ld. mecgreres by him as executor”. [ pit oo Bo 
er 74, 1 3 5 a tA 1 | i de 
„ de A bail-bood n Bay be aligned 0 ehe a 


| of a deceaſed plaintiff, and he may bring an di 
f eue. upon it *: or a bill of exchange may be inderſe 

3 to A. as exeeutor, and he may, in that chareR 
Term Rep. maintain an action on the bill againſt the accepto 
e. And, in like manner, an executor may bring 
42 action on any other eee 
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An executor. may bold io bail, 1 

i belief of the exiſtence of the debt, for the aa - 
e of his ſituation will not admit of hie being 
pre poſitive *., Therefore, if an executor ſwear > | Tani | 
the books of the: teſtator, and that he believes Abr. Pk 

m to contain a true account, and the debt to TR" G2 
(ill unpaid, it hall be ſuffcient But, an: ! Cromp.,, 
davit, by an execater,, that the defendant was e | 


jebted to his. taſtator n fifty pounds, as appears | 
1 eee oy Om" "M3 
ator amen bail ordered ir 0 R 
| ; » 40, 
1347 hos Stra. lag * 


e ee 1 an . when 
zintiff,, ſhall pay no coſts,. for he ſues in auter 
it, and the law does not preſume him to be | 
iciently .coguiſant of the nature and foundation 5 
be claims he has to afſert* Therefore, if an 3B Am, ,. 
xecutor bring an action of troyer on a converſion. 427 Fay; iy: 
en he ſhall not be liable to a 
', Not ſhall he be liable, if the trover were; Med 14% 
4 teſtator's life time, and the converſion after i 2? 8 
death . Nor, ſhall he pay coſts in an We l 
ra debt due to his teſtator in his [life-time . 
u, in an action for a debt due on a contract 25 | 
de with the teſtator, which became payable after, g. . 
death. - Nar, ſhall an executor be ſubjeR toi x Lord Raym, 
| on writ: of error, on a judgment recovered 4 Ten 


id. 4 Term 


paſt the teſtator ; for, in all theſe inſtances, 1 7 278. 
ae for him to fue in his repreſentative cha- v 
ter, and enpreſoly to name himſelfexecutor. But, 7 2 
Were being the action in his private capacity, 
, if he fail, he er liable to coſts; as in an 
| aQion 


5 12 Bac Abe. , teſtator 'sdeath': Ot, if be bring at aQtion 


vu. Term Or, if he bring a vrit of error, where he was lul 


A \— opt: therefore, like every other plaintiff, - he fall 


or deucbies 71 yl 
addion for trover and Ilten fwbſoQuatt tot 


lnb. %% money belonging to the teſtator's eſtute, þ 
Hen. 78. and received by the defendant, after the death 
ende the teſtator "t Or, if he bring au action 01 
358. vid. bond, executed to him by the defendant, fat 


2 101 curing a debt due to the teſtatof by ſimple callffÞ» 5 
n Or, if he fail by his on miſpleadingW an 


| _ 280 to colts in the original action + In all theſe t: 
e 6 Term Rep- 
.. . © the cauſe of action acerues to him perſonally; 


ſubject to coſts. Nor, ſhalt he be exenißt, 
naming himfelf executor in at action, when 
is under no neceſſity to do ſo: otherwiſe, he mi 
in all caſes indiſctiminately evade the 4 — 
4.3 az Abr. coſts . If, in an action at the ſuit of a to 
438 en + the defendant pay money into court, tf 


R= 339. jt will not be to make the plaintiff liad 


FI 


but only to loſe his coſts, in caſe he proc att 
« ae be... fail to recover a farther ſunt*. e r ſuc 
1. 794. | 0 81 


Before t the Nat. 38 FR 3. c. "Y 40 Ui 

_ the age of ſeventeen, was capable of taking e 

probate, and, therefore, of maintaining an aw 

as executor; but, during his minority, he 

bobbliged to ſue by Seen or thr a yy 
could not ſue by err er #7 — 7 


But, as by this Narute, probats . 
granted to him, till he ſhall have attained the 
age of CONTIN: years; he eannot, in his tep! 
ſentat 


— 


„Xl. "FOR execoTORs: *AT Law... | 3 


331 
101 rhe epletey, Wen 40 akon dete t 
On my "As gniig 01 00 © #1452 #4921 * e 
b Mee 30161195 dul on gaignolsd. fem 1 


if kettle Goatebche Esckitgt, ene übt . 
not Hue its tight! 6f the Ward; Vithour"the 3 
1 . t anglah ot gi) Mn em Tron dens to Hind + Cogn Di.” 

0 vigil yo tows dt vi ub els 1109 2 * l | 


an etecutor "named Yoving the minority of 
ander wär the fame gb te bring actions as un WAL 
folute exteutdr 5.) no ² e aol ff fore e 2 

Admon, F... 
: vilgnw)t5q milf 03 45915 45 front ic to 2h ET 


As executors, in their eee ne 


bt, nor, make but one perſon, they muſt all join 
hen che bringing of actiom in his right; although 
mi ne ha ve omitted to prove the willy or have even 


fuſed before the ordinary... 0 abc. 
be 1s th ar $M r awts aro tt 0e 
Fan infan;:be co · executor with other -perſons.of oo B.- = 
lage, he muſij I apprebend; join · with them in . 2 
action, and. they ſhall altogether ſue by attorney, (3 as 2 | 


| r ſuch was the law before the ſtatute, with TY Vid fo ſupe, 21. 
Pu infant under the age of ſeventeen” : a dos oe 
fant . 8 . K , "17h! Jet! 6 1 Roll. 


If A. and B. 8 executors, nib 85. — 
fue 40 join in ſuch action, B. may commence 27g. yes. "1 
aQion. in the:name-of them both; and, chem 22% 2 5d. 3 : 
ſummoning A. there ſhall be judgment we 2 
erance ; that is to ſayg: that B. han fue alone: 
on A.'s default on the ſummons, there ſhall be | 

' hot” fame judgment and B. their may proceell i in 

the er recover in his n name only: - 

is repffderwiſe, a co-executor,: by collufion with the 

entatlf A a. debtor, 


ng 
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3 y cro. Elia 652. not abate . Nor, if he live till judgment, can 
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8 might prevent his being lösen the et 
" OF. Ex. 98, — By the death of the party ſevered, the vtit f 


Mt 189. ſue out execution; becauſe the recovery i is int 


1 10g, name of the other executor alone” GEESE 
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10 lf a judgment be recovered by two executo 

and the- one prays a capias, and the other a ji 

Jacias; it has been ſaid, the capias ſhall be an 

ne. — AW. 3. ed as moſt n for the eſtate *, 
vie Tas 


. of ora By ſtar: ok. 3. c. $-the executor akin 
5 ecutor is put on the ſame footing, in regard ſh 
1 8 tze bringing 10 en, as an zee = . 
b Vid. Off. E 1 Tt „ 4 <nftt If x 
25 db. Y - ecutor* 1 1 . 4 


"262. n 8 er e te d en 
| An executor, de ſon tort, is not entitled to brit 
any action in right of the deceaſed. As he com 
1 in by wrong, he is liable to all the trouble of 
e Bl. Com. neee inn le of its ee 


50% 2 P, Wins. 3 
$83: vid. ſupr. * 
.. An adeiniirarr. may, in 1 of his-intelta 


maintain actions in the ſame cee as an e 
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All ſpecial and limited aint. likes pur 
may maintain actions in right of heir reſpelliſ ume 
inteſtates. And, indeed, the principle, on whifears 
the prdinary has the power of granting ſuch ad ats d 
niſtrations, is, that there may be a perſon capab H. 
e 2P.Wms: of recovering property en io nn [rat 


$76. 6 Co. 67. 
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If an "adn durante minoritate bring an 
tion and recover, and then his adminiſtration - 


t 
canWtcrmine by the executor's coming of age, ſuch 
int ecutor ma have 2A tire acias on the jud 4 e | 
12 7 ſet 7 nn 
1 ent. 3 5 2 „„ 4: 1M 4}: 
7 nn 3388, 889. 


{| ,, Cro. Car; 14. = 
80, if fach RFI obtain i ers he. Vers * 


y bring a ſcire Facias againſt the bail, nor can MY 

J object that the executor has attained. the age 

twenty-one z for the recognizance is to the ad- 4 
iniſtrator himſelf by name *. But, it ſeems to be BY = 11. 2 
weſtion, Mhether in ſuch caſe, he or the execu- 5 
ſhall ſue out: execution on the judgment. | k 1 „. 


If there 2 fovetal adminiſtrators, they mu 

e ee all join in an action. 5 7 — 
. ts * po 

Ifa 1 0 vetdi, be racenarid by 4 LE l 9 

ecutor ot adminiſtrator, in ſuch caſe an admi- 75 5 

trator de banis non, is by ſtat. 17 Car. 2. c. 8. +l 

itled to ſue a /cire factas, and take out execution 

ſuch judgment. | 
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ſn caſe a party died ſeiſed of a tent ferics, rent | 
ree, tent ſeck, or fee farm, in fee ſimple; fee-tail, 

ur auter vie in the life-time-of ce ſtui que vie, the | 
nmon law [afforded no remedy to *recover ite 
cars due at the time when the owner of ſuch 8 | 
Waits died. It was therefore enacted by the ſtat... 

H. 8. c. 37. „ that the executors and admi- k Vis . 
ſrators of tenants in fee, fee-tail, or for life, of A 2 in 
W. may have an aQion of debt for all ſuch . 1. — 


A422 i rren 
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arrears, or may diſtrain for the fame upon i 
lands chargeable, ſo long as they remain in 1 
poſſeſſion of the tenant, who ought to have pa 
: the rents; or of any other perſon, claiming und, 
aim by purchaſe, gift, or deſcent. The ſtats 
| + © + . © alſo provides, that a tenant pur auter vie, his ex 
cutors and adminiſtrators may, after the death 
ceſtui que vie, have an action of debt, or n 

diſtrain for ſuch arrears ELTON in the lifetime 
2 que vie. ; 


| "Before the paſſing of this a8, the inconvenien 

did not exiſt to the ſame extent, in regard to 

_ - executor of tenant for his own life, or to il 

- "executor of tenant pur auter vie, after the death 

\ ceflui que vie: for by the common law, an execut 

1 Hargr, Co. in either of thoſe caſes, had a remedy, by action 

Lite. 16. debt, for the arrears of rent which had'accrued 

L. of Dire, the lifetime of the teſtator; but, it has been # 

24 edit. 33. judged, that the ſtatute beds remedial, applies 

= Hargr. Co. the executors of all tenants for life ; not merely 

tt. 162. 

b. not. x. 1d. ſuch executors, as, previouſly to the Ratute, had 

. remedy whatever, but alſo to thoſe who were e 

| — 4 wr titled to an action of debt, to whom, therefore, 

Sub. L. of Di- gives merely the additional remedy of diſtreſs 

3 ie Yet, although the executors of all tenants for lite, Exe 

s Car: 477+ authoriſed by the ſtatute to diſtrain for ſuch In a 

| "ge rears * ; it ſeems, that rent reſerved. on a leaſe e ba 

5th years, is not without its proviſions, inaſmuch as! nſe 
Sth elle 57 landlord is not tenant in fee, fee tail, or for lite, 

— of | ſuch arent; and the executors of ſuch tenants oniſ fi 

r are mentioned in the a&*, However, in 820 
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on Mere it appeared the defendant had ll 5 
n ue plaintiff's goods, for rent due to his teſtator 
e pal 2 leaſe for years, Lee, C. J. held it tq be 


mprehended by the Aua. and the 
[ ained a yer”. 55 5 | er Pole — ts - 


Nor does the ſtatute axtond to he 1 of * ie oe 


r grantee of a rent · eharge for a term of years, if 
ime : ſo long lives: Nor Nn en but only * 
Peets out of free land. | We. 
t 234. in not. — 
nien But, the executor of an executor, 1 
to ville the . of this ſtatute *. + OE. Ex. *. 
to i 7 


ane executor may allo prove a debt due to the * 23 
ſtator under a commiſſion of n. | Rep. 616. 4 


b YP the os 
cutors. of the party, againſt whom it iſſued, 3-101 
ay take out a commiſſion for a debt due to him; | 
t, if it has not been ſuperſeded, they have no ſuch | 

pht ; for the debt having veſted in his aſſig- 

xs, the executors are incapable of being the 


fore, e nonlng creditors *. ' ? u Ak. 10% 
ſtreſs 

life  Executors, in \ their relpeGive e e may | 
uch eu a bankrupt' certificate. And, even where nnn 


bankrupt's father being principal creditor, choſe Tank. „ | 


inſelf ſole aſlignee, and dying inteſtate, the bank» 
lite, pt, as his repreſentative, choſe himſelf aſſignee, 
nts 01 FF x Cookt's 
reſpe | Phys FPG But, 


®. 


C nE. 
2 9 


E - 956 or RtMabirs. "Book 1 


Pa "han; an executor, who hus alſo a chan in bis ow! 
= 7 7 Ak. By. bp, cannot ſign in both ET „ 6 


lk the 3 altate pay a Clear dividend: 

gry Yi: ſhillings in the pound, his repreſentativera 
; 2 = * entitled to the allowance *, 

1 Atk, 208, 29. EM 0. RE 

N 95 I the executor of a trader only diſpoſe of th 

ſtock in trade, it will not make him a trader, o 

_ſubjeft to a commiſſion of bankruptcy. Thu 

where the executor of a vine · cooper found i 

_ neceſſary to buy wines to refine the ſtock left b 

the teſtator, this was held not to coriſtitute him 

«Cooke BL . trader - But, in caſe the teſtator direct the reſidu 

1A 10 of his eſtate to be employed in carrying on hi 

15 trade, ſuch reſidue ſhall be liable to all the debt 

of the trade. And, it ſeems, that in caſe the exe 

| cutor ſhall thus carry it on, he may be a bank 

VB þ Cooke's B. L. rupt, although his name do not appear, and wil 


in not. be perſonally . pg for e debts”, 9 


. e ee 
of remedies for executors and adminiſtrators in equiy 


AN executor. or adminiſtrator i is alſo entitled tc 
TO all the equitable intereſts of the deceaſed, and may 
: Dig, Chancery er, in his repreſentative capacity enforce ten | 4 
A * court N e a 
WAA 


Sock 


XI. FOR EXECUTORS IN EQUIfy. „ © 


Such intereſt, veſted, in the teſtator, hall veſt 
the executor, although he be not named; as 
a legacy be given to A. and, if he die under bt - 
„to B. and C. or the ſurvivor of them; and, 
t B. die, then C., and, laſtly, A. die walls y 
ge; the legacy ſhall be decreed to the exvcators . fl, N 
dnn 0 | * ; 


ox 1] 


$ Ont 


7 2 Ventr. 347 
r, d Partners in trade are + joint: tenants in the whole- TTY 
Thu ock and effects, not merely in that particular 


ock in being at the time of entering the partner- 
ip, but continue ſo through all its changes. And, 
terefore, in caſe of the death of one partner, the : 
hole property at law veſts in the ſurvivor. But, 

equity, ſuch ſurvivor is conſidered merely' wy 


uſtee for the repreſentatives of the deceaſed, to 
e extent of his ſhare z on which they have a 
ankWhecific lien, although the ſurvivor ſhould: after- 4 
ig rds die, or become bankrupt. | re Fan. — 
If, pending a ſuit, the plaintiff die, his executor. 
uy continue it by bill of revivor, and have te | 
3 4 Mitt. 63, 64 | 


ul benefit * the proceedings ". 


If the executor find the aftairs of the Wann ſo 
mplicated, as to render the adminiſtering of the 
ate unſafe, he may inſtitute a ſuit againſt the 
ditors, 'for, the purpoſe of having their ſeveral 
aims adjuſted by the decree of the court*. But NID. 
ach bill will not entitle him to an injunction to 3 4, 0 | - 
rain any creditor from proceeding againſt him 2d edit. 408, 
t law: for that IE it 18 N that there z s Vern 37. 
| be 


ily 
d ti 
nay 


in 
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1 — by and on behalf ofthe 
3 #'2 Foobl, bid. "No ens.” 5 86270 | 


| 5 8 a ate, If two IYER are plaintiffs i in equity; and 0 
| 3 of them is excommunicated, the other may be feve 
in EE ed, and the defendant ſhall anſwer him *, O1 
) 20 . executor may ſue his co-executors in equity, 

Abr. 363 56s, caſe of a ſuit by co-executors, the proceeding & 


8 7 ark not abate by the death of one of hem. 
3 Hinde's Prac. 


n 


If a temporary executor prove the will, an 
Y afterwards his executorſhip determine, the ſubſ 
13 Prac. Reg, duent executor may maintain a ſuit without a 


Ad edit 209. other probate *. 
, I Chan Cp. 265, 7 


. 


An ede deer mall be relieved. i in {ni : 
againſt a fraud to, his adminiſtration. As if th 
grant be wrongfully obtained, and afterwards re 
pealed on citation, an aſſignment of a term by thi 


grantee in truſt for himſelf, ſhall be revoked ant 
3 Ch.C Gh. Ca. 129. rea by the ſubſequent adminiſtrator ' a 80 
a r) af 


(48.1) 2 85 If a bill be brought by an adminiſtrator 4 
35 * ante minor itate, and, pending the ſuit, the ex tato 


| cutor come of age, he may continue the ſuit 
A ſupplemental bill“. 


n Mitf, Er. 


Incaſean os be 3 by death | 


1 bill of reviyor, bs 3 e N 


op 17. been admitted. 5 
237. 
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| SECT. um. e 
Of remedies at law againſt executorr and adnini. 


I AM now, in the laſt place, to treat of the re re- 
edies againſt executors and adminiſtrators, or 


rtormance of their various duties. 


As W of the deceaſed they are an- 
erable, whether expreſsly named or not, as far 
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je means which the law preſcribes to enforce the 1 N 


they have aſſets for all his debts, covenants, n | 


15 1 d other contracts An executor i is thus liable 9g. „ 


tute, recognizance, obligation, or other debe 


y th 
f 8 record or ſpecialty. 6 Y d con thy. tx 
_ OE Ex. 186. 


$0, an action of debt lies againſt the executor 
a ſheriff, on a judgment recovered againſt the 3 
ſtator, for an eſcape ©, e Dyer 1. 


So, an action may be maintained aft an Cxe- 

or on other inferior debts of record, as iſſues | 
ited, fines impoſed at the aſſizes, quarter ſeſ- 
ns, by commiſſioners of oo or bankrupts, 
tewargs in leets, or ho the + A - 


all debts due from. the teſtator by judgment, 2. 44% „ 


5 3d 8 e or "REMEDIES © © Boo M 
edulk. 397. ei is, Wis" ſubje& to an action on theteſtz.M Su 


” 36 337, in 
2 "ys obligation; or on his covenant, as to pe 
| Covenant, c. 1- rent“, or to repair premiſes *, An executor mayo 


I _ lilewide, be ſued by the lord of the manor for 


A. Raym-553: relief due from the teſtator*. So, an action lie 
. i. againſt an executor on ſimple contracts of the teſtz 


or 43, 4 tor, either in writing or by parol, either exprek 
k Com. Dig, or implied, as on bills of exchange and promiſſory 
eee eee notes, debt for rent on a parol leaſe", or aſunyji 
* 59 Co. 89 b. 
25 C0 77.b. for money had and received by the teſtator u 
I 8 the plaintiff's uſe!, So, an action may be main. 
| ky Ce. 87.b. tained by a gaoler againſt an executor for proviſi- 
| "JCom. Di 
en found for the teſtator in priſon“: Or again 


8 the executor of a ſheriff, who levied __ on: 
530. 
3 Feri facias, and died before he paid it: Or, asit 


=> Com. Dig. ſeems, againſt an executor on a Sole promile 


Admon, B. 
» Roll. Rep. _— by the teſtator , as, where he promiſed to give A 


2 5 a fum of money. in conhderation that he woult 
n 5 marry B. | ; 
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. on all caſes where the cauſe of aQiot 
dE is money due, or a contract to be performed, gait 

or acquiſition. of the teſtator, by the work and | 
| bour or property of another, or a promiſe of thi 
teſtator, expreſs or implied, the aQion- ſurvive 
againſt the executor. But, where the eauſe of 
tion is a fort, or ariſes ex delifa, ſuppoſed tot 
by force and againſt the king's peace, there ti 
action dies, as, battery, falſe impriſonment, tif 
paſs, fander, nuiſance, diverting a watercourk | 


"eſcape,. or on a penal ſtatute; nnd 1 othe 
cafes of the like kind, e 
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„ XI. AGAINST EXECUTORS AT LAW, 


Such are khe ſpecies of actions which" ſarvive' 
zainſt an executor, or die with the perſon, on 
ecount of the cauſe of adtion. But there are other 
pecies of actions which ne or rr in * 

Fo age | g 
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In ſome action 50 dehantain be 1 1 OY 
is law as in debt on a ſimple contract, and, 
erefore, no action in that form lies againſt an 
xecutor 3 but now other actions are ſubſtituted 
1 their room, on the very ſame eauſe, which ſur- 
ve, and may be een againſt him. 5 


No ien aa in . the Alen muſt 
quare vi et armis, et contra pacem, or where the 
ea miſt be, that the teſtator was not e wil 


HH an executor. 


f 


On the face. of the record the nls of ation... 
iſes ex delicto, and all private criminal 1 injuries or 
ongs, as well ag all e _—_— are- wed 
th the offender.” | 


But in moſt, if not in all PAS another 
zel tion may be brough, which will anſwer the pur - 
ſe. An action, on the cuſtom of the realm, 
inſt a common carrier, is is for a tort and ſup- 
ſed crime, the plea is not guilty, and, therefore, 
action will not lie againſt an executor; but aſ- 
/t, which is another action for the ſame cauſe, 
maintainable.. So, if a man take à horſe from 
ther, and bring him back again, an action . 


4 — 


336 3 | hut or REMEDIES ** m. 
e againſt the executor, i 
would have lain againſt the party bimſelf. © But ax 
2 ion for the uſe and hire of the horſe will li 
3 againſtthe executor?*. Nor is the executor charges Ml = 
ble for the injury done by his teſtator in cutting il In 
down another man's trees; but, for the benefit exec 
axiſing to his teſtator from the value or ſale of theWzfets 
trees, he may be called upon to anſwerꝰ. Not vill N verſc 
trover lie againſt an executor for a converſion by m 
dis teſtator; for in that caſe the form of the. plea vit 

bs, that the teſtator was not guilty, and the iſſue i inſw 
z Istotrytheguiltof the.teſtator: But if the teſtator I be b: 

ſiolqd che property in his life-time, his executor ſhall elf c 
de charged in an action for money had N tif's 

5 ceived: by the teltawor to the plaintiff's uſe. whic 


| The 8 diltinstien then, is this: : Hilber 

is a ſort of injury, by which the offender acquire bat 
no gain to himſelf at the expence of the ſufferer w hi 
28, for example, beatiug or impriſoning a man, men 
there the perſon injured has only a reparation for 
the dolictum in damages to be àfleſſed by a jury dim 
and, therefore, the executor is not liable: Bui lebt 
where, beſides the crime, property is ' atquiredWvn 
which benefits the teſtator, there, an action foi uch 


tte valde of the property ſhall ſurvive 1 ge dum 
| 1 ee EN ſon | 


| 8 iu allo liable: „ alli 
| münden although the cauſe of action accrue nat ii his | 
E after his death; as on a bond which becomes, due 
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Cs. XL. AGAINST EXECUTOR ir LAW, 1 


The liability of an executor. hi 
rent incurred r e -- þ- 7 
already conſidered *. £3. 7 „ „ e * 4 

: W ES 4 «is, . 3 
in the caſes which 1 hive chanel the 
executor ſhall be liable only to the amount of the 855 
ifſets*. But there are caſes in which he ſhall 5 
perſonally reſponſible de boni proprus; as if he 
commit any of thoſe aQs which conſtitute a devaſ- . 
avit, on its being duly ſubſtantiated, he muſt 
anſwer out of his own eſtate for the value of what 
he has waſted". An executor may alſo make him · « com. « Com. Thy. | | 
ſelf chargeable in his private capacity to a plain- 1 far 3 os, 
tif's demand, by pleading a plea, the falſehood of © OF Ex. 13 
which lies in his own knowledge, and which, i $f onul ys 
true,” would be a” perpetual bar to the action“. 72 2 I 
Therefore, if an executor plead ne rl . 4 * NY 
that he never was executor”*, or plead a releaſe made 7;x 


to bimſelf?, and it is fond againſt him, the judg - N 15 


ment ſhall be in the alternative de bonis teflatorit et: oY Abe. 
non de bonis propriis. An executor may alſo make 93% 933: _ 
timſelf perſonally liable by his promiſe to pay AI. PE 
lebt of the teſtator, or anſwer damages out of his 
dyn eſtate; but purſuant to the ſtatute of frauds 
ach promiſe muſt be by ſome note or memoran- 
um in writing, ſigned by him, or ſome other per: 9 
ſon by his authority: There mult alſo be a ſuſf- = — BZ 
cient conſideration ao ſupport the promiſe: It muſt e 
alleged, and proved, that aſſets were oom io i 
his hands; or that, in conſideration the creditor ' © 1 
would forbear to ſue him, he promiſed to pay the a Cro. Els ” 4 
let“; Or an admiſſion of afſets muſt be implied | e 
from 92. 


5 4 | | 
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er bebe e 


from "HRS che promiſe . as Where l 
— owned the money lay ready tor ih 
„ plaintiff whenever he would call for it“: J 
theſe caſes the ex=cutor. ſhall be liable to the fan 

| 1p | ſpecies of judgment. Forbearanes to ſue, althoög 
tue. Abr.go. the remedy be only candies is a ln 
r. men! F 1 1 2 
E: ES 1 Ez, bes no e a promiſe ""y | 
Ws. executor to pay a debt of the ee is nude | 

4; om Rep, AER — 


er wall an ec hne s paying 1 on 
dond due from the teſtator be conſidered at 
. Tam Rey, admiſſion of afſets for the principal. Nor fa 
. an executor's merely ſubmirting to an wart 
15 e amount to an admiſſion of aſſets . But if th 
Me - executor bind himſelf by a perſonal engagemen 
to perform the award; or if his ſubmiſſion to ar 
bditration be a reference not only of the cauſe « 

24 jon, Lat alſo of the queſtion, whether he hz 

or has not, aſſets, and the arbitrator award 1 

executor to pay the amount of the plaintiff's 

mand, it is equivalent to determining as n 

the parties, that the executor had aſſets to pay i 

debt, The defendant therefore is concluded | 

the award, although it 'will not operate as an ad 

mĩſſion of aſſets in any other litigation ;- 1 


geg may be e for. non. en 0 


n 
* 


- Rep. 7. 7 Term 


oP 453, According to . Anon 4 For IP 6 maj 
2 4 -be maintained i in a court of common law againſt u 


' x 
TS 


recutor,in Pay ER a 
o pay a legacy in conſideration of aſſets ., And, , Adkins v. 24 . 
another caſe, it was alſo ruled, that on the Hil + -\ 
me promiſe, grounded. on the ſame copfiderae - 1 


mcg £98 


ion, an action will lie againſt an excemor poly i ; EN 25 
c in k n rd. BIA UE Hat 2 5 


Zaun 


But this doarine has 5 very much haken 
dy a ſubſequent adjudication. , It is true, that i 3 9 9 
e caſe on which it was founded the executor 3 
jad not, as in the two former inſtances, expfrf , 
romiſed to pay the legacy; yet two of the three 55 

arned judges, who decided it, reaſoned on general! 
rinciples, and denied the juriſdiction of the cout 

f common law over the ſubject of legacy, with. 


a wanlut reference to any diſtinction between an erpres, TD Us 
£ ed an implied promiſe. They held, chat policy 7 +7 
emen{W4 convenience forbad the courts of commoa . 
to ul entertain this ſpecies of action, ſince they cn 20 
afe d Inpoſe no terms on the party ſuing; whereas courts . 

e ba equity in ſuch ſuits interfere in a manner highly. 3 n 


neficial to private families; as · on A bequeſt. of a, 
racy to the wife they require the huſband to make a 5 
twee adequate ſettlement. on her, 28 the condition 
his recovering it“: But, if he might reſort to x vid. 37. f 
action, the wife and children would, in a varie- yy 4 
in aal of inſtances, be left deſtitute of all proviſion. 
ey alſo obſerved, that the only other precedent 
ſuch an action occurred in the time of the uſur · 
ion; and the reaſon there aſſigned for allowing 
n wi was to prevent a failure of alice, as the ecele - 
aſtical courts were at that time aboliſhed, and the 
ecu} f | court 
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3 court vfthancery did not tale cogtiizance 
| bn yg $7 eop4natiens pas ft beanie! bei off wits clot 
Rep. 690, Vid en 28 af $2 tidy £1 Ant dd avsd whit 
Aim V. 


Wilſon, - 77 Mrchovghy an executor-be entitled, ad wacky 
| Peake's Ni de lern n to ſue in u cut uf confeicrice,, thts of 
liable to be ſued there. Thi legiſl ature cou 
. © inteud to give to ſuch a court ah authurith e 
+ quite into che conduct of executorur and to tak 
25 ok an account . aſſets" "NS 


67; 52 4 $45 Ji 1s :44 & Y 13, 92 hoximil 4 A | 

a gh .  Executors and udticinilirktorsraline t ingen g tt 
. RO * held to bail, for they are not perſonally lab 

ver. Cro. Jac! Hut only in reſpect of the aſſdts. It wer@ wife In 


Lc. Cr. 5. üble to fubſect them to un arreſl in their Fogel 
2 . But they enen Hail, 
Tel. it appear that they have waſtec ther prop 
8 Fel 4 be ſuggeſtion of a devaſtovil n 
Az. 37 Hcient for that pürpoſe ber 
Fed > 2 alntiff © 5 So Where on a judp 

4's Bac Atr. EXecuitor execution is ſuec out, and the den 
Nr * turns a deva ſtavit, in an action of t U 


er 1 dgment the executor may be required to put 
jy 


= TY Sail.” ras a Le EY 
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7 a IO ES And i 
3 Thy tue cone u de Vonis teffittoris — 5 1 
— — 4 1 An executor defendant falk have 
_ AUP of © hagen n bi favours? # 7 


w 3 Bac. Abr. 
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xl. AGAINST EXECUITORS AT LAW. EO 


Befote the ſtat. 38 Geo. 3. c. 87. an, infant exe- EEE: 
utof, after he had attained the age of ſeventeen, © 
ight have been ſued, in which caſe he was to 
pear by guardian, and not by attorney, Wen 
de lame judgment might have been recovered © 
t him as againſt any other executor *; dar 2 
* onleguatce of thae af, till he comes of age he Abe 2 * 
neither capable of ſuing, nor liable to be ſued. S2. rt Fr" 
ans 


A limited executor is alſo ſubjet to be ſued dur - | 
g the continuance of his office. | « Vid. ol. Bu. 
' HE p 215, 416. 
n an action againſt a married woman executrix 
he huſband muſt be joined”. On a. judgment » com. vi 
inſt huſband, and wife executrix, if the ſurvive, 34 fr. 
© aka of db; doe woe. the ſuggeſting a devaſfe- 207. 3 Bac. 
by the buſband; for although, in caſe ſhe mar- i 
ied after the teſtator's death, ſhe is anſwerable for 
te waſting by the huſband *, yet ſhe ſhall not be Vid fige.a82. 
4 ed de bois mern for be colts recovered . 
mind bim 3 aan. Dig. | | 


E — is 

ied*, in caſe they have all adminiſtered. But 3 & g. 

h as have not adminiſtered may be omitted : „ gag 

enen executors themſelves muſt be con- 764 4 16 %%.6 

ious hom many are named by the will, and muſt, 

_— frame their action accordingly ; 

creditors and ſttangers are bound to take 

tice of ſuch executors only, as in fact execute the 

bice, If one only confeſs a judgment, it ſeems 

ſettled that it ſhall not bind nor conclude 
Bb ey the 
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40 „ ee IEA plead ailmer ed, it h ü 
Vid-lupr- "3%: that thall be received' which 46 beſt for the eln 
ode or molt Yecifive of the queltion*.” AIRY 
deset e töte, If tome are of full age; and others fn 
| 1 Ack a6 the action may be againſt them all; but the h 
1 13, cannot appear with pr attorney, dit 
5 275 Z 1 
i It is clearly a 0. that one executor 
„ charged with the deva ſtavit of his con 
panion, and ſhall be liable onfy to the ertent d 

PIER the alen which wing tohis' hands", m el 


1 cutor wal not Os tron to the nh aa of be 
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| Ws 2h ee l vs baden Auf o6 4 
ready mentioned, purſuant to the ſtat. 4 & 5 
EEE M. c. 24. /. 12: be charged on a devaſfavit* 
B mitted by his teſtator in the fame m_— as fork 
I h Vid. cen. teſtator would have been if living. But 
01.35 n as we have ſeen', an action of debt wth be n 
dg. F. 2% rained by A. an executor,” ſuggeſtiig u dene 
pony .A. in the life-time of his teſtator on © hagen 
324+ Vid: fupr, covered by ſuch teſtator againſt'Þ, alſe d e 


tor; yet in ſuch caſe it ſeems as againſt Bs ten 
pre 343. 

% cutor, a ſcire facias is requiſite, inaſmuch as h. 
k Salk 3'4. Was 2 privy is the Judgment". - 27939 11 08 Br 
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ot, or ſued ſeverally*s, hut, it is othęwiſe, if 04. ; 

are be 2 Jayful adminiſtrator, he cannot be. JW 
with an executor de ſax tor” If a creditor. — 158, 
ee recover his debt ** 4 5 
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